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CW,
Defendant.

RULING AND ORDER
Defend.an\ CW, seeks to suppress and exclucle from evidence at the trial of this cause:
( a) all statements made by the defendant to officers of the
and to the defendant's fatherl

Police Department

m the evening hours of February 18 2014, and the early morning
)

hours ofFebruary 19, 2014; (b) all evidence collected as a result of those statements, directly or
derivatively; and ( c) all evi�nce resulting or obtained from the searches of defendant's perso�
Jv.lissouri, on February 18 and February 19)

vehicle and home at
2014.

The Defendant's Motion to Suppress Evidence and Statements is based upon the
following grounds: (1) Defendant• s statements -were the product of an arrest made without
warrant or probable cause and therefore an illegal arrest; (2) Defendant was questioned at the
location of bis arrest without being advised of his Miranda rights even though he was in custody;
(3) Defendant was later advised of his Miranda rights at the police station but did not knowingly;,
mtellig�ntly and voluntarily waive those rights before bemg int�oga:ted by police officers; (4)
Defendant asserted his right to counsel twice during subsequent interrogation at the police station
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abducted a few hours earlier. The United States Supreme Court has held that "warrants are
generally required to search a person's home or bis person unless 'the exigencies of the situation'
make the needs of law enforcement so compelling that the warrantless search is objectively
reasonable under the Fourth Amendment." lvlincey v.

Arizona, 437 U.S. 385, 393-394;, 98 S.Ct

2408, 57 L.Ed.2d 290 (1978). One exigency obviating the requirement of a war.rant is the need to
assist persons who are seriously injured or threatened with such injury. As the Supreme Court
said in lvfincey, "the need to protect or preserve life or avoid serious injury is justification for
what would be otherwise illegal absent an exigency or emergency_,' lYiincey,

at 392.

After the

defendant in this case voluntarily left with a police detective to make a statement at the police
deparb:nen\ another detective and police officers made entry into the defendant's home at -to see if they could locate and aid ten year old H

-·

O· ·
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These were exigent

circumstances based upon having located the defendant as he arrived at his residence within a
few hours of the abduction., the defendant matohing the physical description

of the person who

had abducted H,

- , and the defendant driving the truck matching the vehicle used in the

kidnapping. H

was not in the vehicle. Police had reason to suspect H

o,

was inside

the defendant's residence and in need of immediate aid. The limited warrantless search by the
police for this limited purpose was allowable under these exigent circumstances.
Defendant�s post�Miranda interview vv.ith Springfield Police Detective S. is admissible.
The defendant was advised of bis rights" knowingly and -voluntarily waived those rights" when
he decided to proceed to speak with betective S. The United Supreme Court held in North

Carolina v. Butler, 99 S.Ct. 1755, 1758-59 (1979), that an explicit statement of waiver is not
invariably necessary to support a finding that the defendant waived the right to remain silent or
the right to counsel guaranteed by the Miranda case. In State
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v. Duke, 427

S '.W.3d 336 (Mo.App. S.D. 2014), thelvfissouri Court ofAppeals held that whether the Statehas
dembnstrated a valid relinquishment ofthe tight to remain silent '{has two distinct dimensions;'.
"First, the relinquishment of the right must have been voluntary in the sense thatit wa:s the
product of a free and deliberate choice rather than intimidation, coercion� or deception�'' Id. Toe
second requirement is that the relinquishment "must have been made with a full a,wareness of
both the nature of the right being abandoned and the consequences. of the decision fo abandon it"
Id. In this case the evi:de:o,ce is clear that the defencfant was advised of his rights ancl
knowingly and voluntarily waived those rights when he decided to speak With Detective S.
The evidence seized. at the defen:dant;s hotne at

, Missonri,,.

and from the defendant's Foxd Ranger pickup, is admissible:. The evidence was seized purs:uaht,
to. the authority of valid search warrants issued by two separate neutral magistrates upon
probable cause. The Missouri Court of Appeals in State v Dowdl, 25 S.W.3d 594, 604-05 (Mo.
App. W.D. 2000), ex.plained the test for .determining probable cause with regard to the issuance.
or a search warrant antl the role of the revieWing court. That J.S, "[P]utsant to Sec. 542.276.4,
probable cause is to be determined from the four cornets of the application for the search warrant
and any supporting affidavits. State -v.. Miller, 815 S.W.2d 28, 32 (Mo. App. 1991). Asto such an
application, Section 542.276.2 requires, inter alia, that it be in writing and ' [s]tate facts sufficient.
to show probable cause'. The test for determining whether probable cause has been established
for the isstiance of a search warrant is the 'totality of the circumstances."'Hill, 854KW.2tl, at
817 (q_uoting.lllinois-v. Gates, 462 U;S. 213, 103 S.Ct..2317, 76 L.Ed.2d 527 (1983)), Aprobablv.
cause determination to support the issuance of a search warrant depends on the specific facts and
oircmnstances of each case. State v. Williams, 9 S.W.3d 3, 14 (Mo. App. 1999)." The U..S.
Supreme Court further said in Gates, that the ''task oftheissuing magistrate is simply to make a.

6

and in individual cases to make a choice between knowingly violating the constitutional rights of
a suspect and being able to present the fruits oftheir efforts in a later criminal prosecution. But
what is being analyzed in this case, and in any case where the rescue doctrine is applicable, is
something different. This is an extremely narrow exception to the law based upon what our
society rightfully expects and demands from police when the issue in an .investigation is the life
and death ofa victim, especially a child, whose fate is not yet known, verses req_uiring police to
make what is commonly known in popular culture as "Sophie; s choice". This court believes, as
the Wisconsin court said .in Kunkel, that " .....the police need not choose between forfeiting the
opportunity to save an individual from. possible and imminent loss oflife and forfeiting the right
to obtain evidence from a suspect in custody." Kunkel at 189.
This court holds that the defendant's statements to his father, J·W, and bis statements to
police detectives to call off the search and her body is in in the tote are admissible under the
rescue doctrine, specifically under the Riddle tlrree prong test, adopted by most jurisdictions
analyzing this exception (this court would also hold the statements admissible on the facts
presented if the modified test of Davis was applied as well). Again, the test created in Riddle,
provides statements are admissible if the state can demonstrate that the following facts exists:
«1. Urgency of need in that no other course of action promises relief; 2. The possibility of
saving human life by rescuing a person who life is in danger; [and] 3. Rescue as the primary
purpose and motive of the interrogators. 1' Riddle at 576. In this case, the record reflects that
H O· had been .missing for approximately four and a half hours when JW went to speak with the
defendant. The police had no other witnesses to speak vvith and had no other locations to search.
In the interview Vlith JW, Police Detective M desperately asked
for other locations to search for B

JW indicated he did not knmv ,vhere HI·
15

·might

be. Since police observed the defendant returning to his residence alone in his truck, they knew
H

:Could have been taken somewhere else. They knew she might need medical attention. It

was near 11 p.m. at night in the middle of February. Police knew B

life was in danger and

they needed to act quickly. Clearly; the sole objective of JW speaking to the defendant and
the subsequent interrogation by the police detectives was to find H O•
As to the police detectives subsequent interview with the defendant, the testimony of the
detectives as to what occurred is credible to this court. There is no evidence or inference
therefrom to conclude the detectives were fabricating or lying about what occurred. The
detectives readily admitted on direct and cross examination that they knew the defendant
invoked his right to counsel Detective M even explained in answers still filled with great
emotion that he knew he would be cross-examined someday on why they continued to press the
defendant for H

: location. The detectives acted consistentwith their duty as law

enforcement officers and with how any parent of a ten year old and all of the community would
want law enforcement to act With no other leads to follow and H
they continued to ask and plead with the defendant to tell them where H

whereabouts unkno�
was. There was no

physical force used against the defendant. There were no promises made to the defendant. There
were no threats of force or violence. The defendant's admissions to call off the search and her
body is in the tote were voluntary and made after the defendant had time to reflect on what he
was going to do. The rescue doctrine exists for instances such as tbis.
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