IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
AT KANSAS CITY
STATE OF MISSOURI,
Plaintiff,
v.

)
)
)
)
)
)
)

Case No.
Division

ORDER
NOW, on this 2ru!, day of February, 2017, the Court takes up for consideration
Defendant's Motion to Suppress and Memorandum in Support, filed with the Court on
September 14, 2016. A hearing was held on October 21, 2016 wherein the State appeared by
Assistant Prosecuting Attorneys, AK and KR and Defendant appeared in person and by counsel,
LO. Evidence was presented 011 behalf of the State through Police Officer NH and Detective JS
of the Kansas City, Missouri Police Department. After the evidence was presented, both parties
requested additional time to file supplemental briefs which the Court granted. The Court took the
matter under advisement.
The Defendant moves to suppress evidence of the Defendant being in possession of
cocaine located during a search of his automobile by P.O. NH and of statements made to
P.O. NH and Det. JS
At a hearing 011 a motion to suppress, '''the state bears both the burden of producing
evidence and the risk of nonpersuasion to show by a preponderance of the evidence that the
motion to suppress should be overruled."' State v. Grayson, 336 S.W.3d 138, 142 (Mo. bane
2011) (quoting State v. Franklin, 841 S.W.2d 639,644 (Mo. bane 1992)). After the presentation
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of evidence, review of the pleadings and hearing the arguments of counsel, the Court finds the
following:
Evidence Presented

On September 18, 2013, P.O. NH was working the first shift in the

Patrol District.

At approximately 1 :00 a.m. he was dispatched to the 3500 block of Harrison Street and A1mour
Boulevard in Kansas City, Missouri. The dispatch relayed that an anonymous tip was received,
indicating that a black male with dreadlocks wearing a white t-shhi was occupying a Gold Tahoe
a:utomobi!e, iicen�e plate- and that the person was selling narcotics ·out of · the vehicle.
P.O. NH testified that he was aware that the area was one known for selling narcotics. He arrived
at the location within IO minutes of the dispatch. Upon a1Tival he saw the Gold Tahoe license
plat�arked. P .0. NH perfom1ed a car check in the computer on the plate and it
matched the vehicle and came back that the owner was
P .0. NH positioned his vehicle behind the Gold Tahoe. He activated his overhead lights, exited
his vehicle and approached the Gold Tahoe. Upon his approach P.O. NH could smell the strong
odor of marijuana coming from the vehicle. It was his intention upon his approach to ask the
driver for his identification, but upon smelling the marijuana, he asked the driver to put the keys
to the vehicle on the dash and to exit the vehicle. He placed the driver in handcuffs and frisked
the driver for drugs and guns for officer safety, but did not find any drugs or guns on the driver's
person. The driver was identified in comi as being the defendant,
Because he smelled marijuana, P.O. NH decided to search the Tahoe for narcotics. He
testified that he noticed the CD player was not professionally installed and from his training and
experience he was aware that it was a common location to conceal narcotics. Upon moving the
CD player, he found a bag of what later turned out to be cocaine. P.O. NH also searched
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the middle console of the Tahoe and located a scale with what he believed was cocaine residue.
He also saw a box in the cargo area of the Tahoe and when he moved it, he heard or felt
something moving in the box. Upon opening the box he located another bag;which was later
determined to be cocaine.
P .0. NH put the cocaine and scale into his possession as evidence, placed the defendant
under an-est and had the vehicle towed from the scene. P.O. NH did not remember specifically
asking the Defendant any questions at the scene at any time nor any sfatetiierits he may have
made tci"hilti. P.O. NH never 1'11irandiied·the Defendant at any"time ·. and did not request consent
to search the vehicle.
After the Defendant's an-est, he was taken to the Detention Unit of the Police
Department. He was interrogated by Det. JS who advised him of his Miranda rights prior to the
interrogation. Defendant waived his rights. During the interrogation, the Defendant admitted that
he had smoked marijuana before the police arrived, but denied any knowledge of the presence of
any cocaine in the automobile.
Discussion

An anonymous tip alone is not sufficient to afford a reasonable suspicion to stop or detain
a person. However, when there is cOIToboration of the details provided by the infonnant that can
afford the reasonable suspicion necessary for such a stop or detention, then a stop or detention is
reasonable. A totality of the circumstances approach must be used to determine whether an
informant's tip establishes the probable cause or reasonable suspicion required for an officer to
make a "Terry Stop". Alabama v. White, 496 U.S. 325, 110 S. Ct. 2412 (1990). An investigative
stop does not violate a Defendant's Constitutional rights when significant aspects of the
informant's information is verified.
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The Court finds that, based on the totality of the circumstances, there were not significant
aspects of the information provided by the anonymous tipster which were verified by P.O. NH
to make the detention of the Defendant reasonable. P.O. NH's testimony was that after he heard
the dispatch, he an·ived at the location and found a Gold Tahoe that matched the description with
a license plate number which was identical to the license plate described in the dispatch. It was at
that time that he activated his overhead lights, exited his vehicle and approached the Gold Tahoe.
P.O. NH did not testify that before he activated his overhead
' '.·fights' heiletenninedthaf the ·occupant of the Goid Tahoe ·1t1atched the ideritity. provi"ded by the
anonymous tipster, as it relates to the gender, race, or apparel worn, or that the occupant wore his
hair in dreadlocks. P.O. NH testified that no warrants reported back to the Defendant after
running a car check. P .0. NH also testified that he noticed no other notable activity and
provided no testimony that he saw any narcotics transaction taking place around the vehicle,
prior to turning on the overhead lights.
The Court takes note of the issue regarding when the stop of the Defendant occurred. At
the time that P. 0 NH an-ived on scene, the Defendant's car was parked. The Court finds that
once P.O NH turned on the overhead lights in his patrol car, it was not reasonable for a person to
believe that he/she would be free to leave the scene. A person is seized "'when the
totality of the circumstances surrounding the incident indicates that a reasonable person would
have believed that he was not f ee to leave."' Grayson, 336 S.W.3d at 143 (quoting State v.
r

Sund, 215 S.W.3d 719, 723 (Mo bane 2007)). "A reasonable person would not feel free to leave
once he was pulled over by the police and his license taken." Id. at 143. The Court finds that a
stop occurred even before the officer approached the vehicle and smelled the marijuana.
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While there is no test for whether an encounter between a police officer and a citizen
constitutes a stop, reviewing cou1ts "must consider 'all the circumstances sunounding the
encounter to dete1mine whether the police conduct would have communicated to a reasonable
person that the person was not free to decline the officers' requests or otherwise te1minate the
encounter."' State v. Carr, 441 S.W.3d 166, 170 (Mo. App. W.D. 2014) (quoting Florida v.
Bostick, 501 U.S. 429,439 (1991)). Several different factors that courts have considered in
detem1ining whether an encounter constitutes a stop include: '"the threatening presence of

. ·, 'several officers, the display ofli '\i/eapon bfaitofficer;..some·phytical touching ofthc.fpersoii: ; :-·:.
or the use of language or tone of voice indicating that compliance with the officer's request
might be compelled."' Id. at 170 (quoting U.S. v. Mendenhall, 446 U.S. 544, 554 (1980)). In
State v. Carr, the Court found that no seizure occmTed where there was only a single officer, the
officer did not display a weapon, the officer did not touch the defendant, and the officer only
stated, "I need to talk to you." See id. at 170. There, the Court noted that there was no evidence
that the officer turned on the lights or sirens to his patrol car as he approached the defendant, no
evidence that the officer was running towards the defendant, and no evidence that the officer's
tone of voice demanded compliance. Here, P.O. NH testified that he pulled up behind the Gold
Tahoe, activated his overhead lights in the patrol car, and approached the passenger in the
Tahoe, who P.O. NH later dete1mined to be the Defendant, Unlike the scenario in Carr, where
the officer approached the defendant and merely stated he wanted to speak with him, here, it was
not reasonable for the Defendant to believe that he was free to leave once P.O. NH pulled up
behind the car, activated his overhead lights, and approached the car.
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Conclusion
Therefore, for the purposes of a "Terry Stop", the Defendant was already stopped when
the overhead lights were activated, which was before the Officer ever had any impression that
the Defendant had been smoking marijuana and before the Officer smelled marijuana. At the
point the overhead lights were activated, P.O. NH did not have adequate reasonable suspicion to
stop the Defendant based on the totality of the circumstances. Therefore, all actions taken by
P.O. NH after he had stopped the Defendant without a reasonable suspicion, vio'lated
'the"Defenaartt' s Co1fatitutibnai Rights. · ,. . •,• ·.'. . .: .
As a result of the violation of the Defendant's Constitutional Rights, all actions taken by
the Kansas City, Missouri Police Department, including the search of the vehicle and any
statements made after that search, shall be suppressed.
Accordingly,
IT IS HEREBY ORDERED that Defendant's Motion to Suppress is SUSTAINED.
IT IS SO ORDERED.
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