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Plaintiff,
VS.
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& DEUTSCH, L.C., et al
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)
)
)
)
)
)
)
)
)

July 24, 2017

Division 1

ORDER AND JUDGMENT
Before the Court is Defendants' Motion for Summary Judgment on Counts II, III, IV, and
V of the Petition ("Motion"). Defendants have filed, along with their Motion, a Statement of
Uncontroverted Material Facts and a Memorandum of Law in Support. Plaintiffs have filed
pleadings responsive to the Motion, including a Memorandum of Law in Opposition, Responses
to Defendants' Statement of Uncontroverted Material Facts and Plaintiffs' Statement of
Additional Uncontroverted Material Facts. Defendants have filed a Reply Memorandum of Law
in Support and responded to Plaintiffs' Statement of Additional Uncontroverted Material Facts.
The issues have been thoroughly briefed in those submissions and the Motion has been called,
argued, heard and submitted.

INTRODUCTION
This case arises out ofa development in St. Louis County known as the "Meridian."
Plaintiffs were developers ofthe property. The development was always financed in part by tax
increment financing, by which bonds sold to finance the development were partially paid back
by sales taxes captured from the property. Plaintiffs entered into a "Redevelopment Agreement"
concerning the development in 2000 that was later amended several times. Later in the life of
the development, in 2007, Compass Bank became involved by providing letters ofcredit at
Plaintiffs' request that enhanced the marketability of TIF bonds that could not otherwise be sold.
In exchange for these letters of credit, Plaintiffs agreed to a 2007 amendment to the
Redevelopment Agreement and agreed to several new contract provisions, such as personal
guarantees and a requirement that they lease up an amount ofretail space (65%) within the
development by a certain date.
Even prior to Compass Bank's involvement, as early as 2005, there were problems with
collecting and allocating the expected amounts ofsales taxes from the development. These
problems continued after Compass Bank became involved. Plaintiffs allege that they were
unable to address these problems properly because the leases entered into with tenants did not
contain provisions concerning sales taxes, such as requiring the tenants to state they were in a
TIF district and requiring the tenants to provide copies of their sales tax returns to Plaintiffs.
These leases were finalized in 2002 and Plaintiff S was heavily involved in communicating with
tenants about leases and with negotiating leases, and he signed the leases. Plaintiffs, therefore,
were aware of their contents.
Furthermore, the Redevelopment Agreement (and its amendments) that Plaintiffs entered
into does not state that the tenant leases are required to contain those provisions. Rather, it states
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only that Plaintiffs must use "reasonable efforts" to "[r]equest any ... lessee or other user of real
property located within the Redevelopment Area to designate sales subject to sales taxes
pursuant to Chapter 144 of the Revised Statutes of Missouri, as amended, to be reported as
originating from the Redevelopment Area to the fullest extent permitted by law (including
reasonable efforts to negotiate for the inclusion of a clause so providing in the leases of the
Property)." The facts are undisputed that Plaintiffs did make such a request and did so negotiate.
Separate from the sales tax issues, the amendment to the Redevelopment Agreement that
resulted from Compass Bank's inclusion required the occurrence of a Mandatory Tender Event if
Plaintiffs failed to lease up a certain amount of space in the development by November 1, 2009.
Plaintiffs failed to lease up the required amount of space in time and the Mandatory Tender
Event occurred. Plaintiffs repeatedly blamed their failure to lease up the required amount of
space on the economy and have testified that their failure had nothing to do with their lawyers,
Defendants.
Plaintiffs ended up in litigation with Compass Bank, among others, and Plaintiffs have
stated that the "core" of that litigation was the occurrence of the Mandatory Tender Event. After
a string of successful rulings in Plaintiffs' favor and against Compass Bank and others, Plaintiffs
settled their litigation with Compass Bank. In addition to Compass Bank's claims being
released, Plaintiffs' individual guarantees were released.
Additionally, Plaintiffs were advised by their financial consultants (PJ and ST not
Defendants) that the settlement would allow them to receive at least the principal on their
investment back, and possibly interest, and Plaintiffs admitted that that was the "only" reason
they settled. Plaintiffs repeatedly characterized the settlement as a favorable investment for them.
Notwithstanding these facts, Plaintiffs have now sued.
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case where the underlying claim has been voluntarily settled, the courts are going to require a
strong showing that the settlement was justified before the court will be willing to pass the cost
of the settlement on to the defendant." Id. at 297.
There is no legitimate dispute as to why Plaintiffs entered into the Settlement
Agreement. Plaintiffs have said, in depositions and pleadings, that the "only" reason they did so
is because the settlement was a good investment for them. Plaintiff M now claims the settlement
was forced on Plaintiffs in a new, 2017 affidavit, six years after the settlement occurred, the first
time he or any Plaintiff has made such a claim. This is not credible because it is directly
contrary to earlier testimony that Plaintiffs "only" entered into the settlement because they
could get back their principal and interest, and does not create a disputed fact on summary
judgment. See McNearney v. LTF Club Operations Compan y, Inc., 486 S.W.3d 396, 407-08
(Mo.App.E.D. 2016) (citing Stanbrough v. Vitek Sols., Inc., 445 S.W.3d 90, 103 (Mo.App.E.D.
2014)).
Plaintiffs entered into the settlement immediately after significant successes in the
underlying lawsuit because they believed they would get back the principal of their investment
and potentially more. The Settlement Agreement itself, which is in the record, demonstrates
that the settlement also benefitted Plaintiffs in other ways, such as the release of claims and
significant individual guarantees.
Although Plaintiffs argue that they should be subject to some lesser standard because
Defendants allegedly concealed their role in drafting tenant leases, this does not speak to the
issue presented on summary judgment. Whether or not anything was concealed, and from the
evidence in the record on summary judgment the Court finds that there is no concealment, that
is not relevant to the standard Plaintiffs must meet after having (twice) settled their underlying
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There are two important dates for the statute of limitations cut off, because of a tolling
agreement that applies to some, but not all, Defendants. Plaintiffs and Defendant BBD were
parties to a tolling agreement with an initial effective date of September 23, 2014. Individual
Defendants B and R were not parties to the tolling agreement and claims against them were filed
on May 4, 2015, when the Petition was filed. Therefore, claims that accrued against BBD on or
before September 23, 2009, are untimely and claims against B and R that accrued on or before
May 4, 2010, are untimely.
Ultimately, there is no legitimate dispute that Plaintiffs did know about the alleged
drafting issues in the tenant leases or the effects of those issues prior to September 23, 2009.
Plaintiffs in this case admit in their Petition that "[a]t least as early as 2008, the Developer and
the City became aware of certain shortfalls in the TIF revenues in the Redevelopment Area."
They also allege in the Petition that, prior to the statute of limitations cut off, "BBD
advised the Banlc and Developer about its inability to obtain copies of tenant's sales tax reports"
and to address the issue began putting language in tenant leases requiring the tenant to provide
copies of sales tax returns. They say again in their summary judgment response that in August of
2007 Plaintiff S Defendant R and Plaintiffs' hired expert "all knew about the miscoded sales tax
information."
Plaintiffs, with Defendants' help, attempted to put language in tenant leases concerning
sales tax reporting and allocation before the statute of limitations cut off. Plaintiffs did so
because they believed they had a need for it after one tenant refused to provide sales tax
information because their lease did not require them to. Plaintiff S testified that when, in May of
2009, the tenant refused to provide the information by referencing the lease, he
"absolutely" understood that there were problems with getting sales tax information from the
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tenants so that Plaintiffs could match it to records of what sales tax revenue Plaintiffs were
actually receiving from the development.
The overwhelming and undisputed evidence is that, well prior to September of 2009,
Plaintiffs knew that sales taxes were important to the financing of the development, knew that
they were not receiving the needed sales taxes, knew why they were not receiving them, knew
that tenants would not be forced into providing necessary information in light of the lease
language, and more. Plaintiffs had knowledge of everything necessary to understand the issues
and ascertain any potential wrong. This is much more than the necessary "notice or awareness
that he has suffered an injury or that another individual has committed a legal wrong which may
result in harm ...." Fleishour v. NRT Missouri, 464 S.W.3d 533, 535 (Mo.App.E.D. 2015).
With respect to the individual Defendants, B and R in addition to the above there is the
undisputed fact that, prior to the limitations cut-off date, Plaintiffs received a Notice of Default
letter and were named in an lawsuit filed by Compass Bank, both of which specifically allege
that Plaintiffs failed to include provisions in tenant leases that allowed for proper sales tax
collection and reporting. Clearly Plaintiffs could have ascertained the basis of all of their
claims and damages by this time. Plaintiffs, however, did not file their claims against B and R
within five years of these events, so those claims are time barred.
Plaintiffs claim that the applicable standard is that claims of professional negligence are
not ascertainable pursuant to Section 516.100 until new counsel is hired. The Court has
reviewed the cases cited by Plaintiffs on this point and find that they do not lay out any such
standard for ascertainability. Similarly, the Court disagrees with Plaintiffs that there is some
different standard to apply when the factual context is one of "laymen" suing "experts."
Whether laymen are involved or not, cases cited by Plaintiffs and Defendants identify the
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was caused by a poor economy and specifically testified that it "had nothing to do with the law
firm."
The facts that a poor economy, not Defendants, led to Plaintiffs' failure to lease up the
development, which caused a Mandatory Tender Event as defined in contracts that Plaintiffs
chose to enter into, breaks the chain of causation between the alleged negligence and Plaintiffs'
alleged damages. Plaintiffs have identified the Mandatory Tender Event as the core of the
dispute between it and Compass Bank.
Any alleged negligence with respect to the drafting of leases, which occurred years
before the Mandatory Tender Agreement even existed, did not cause the Mandatory Tender
Event nor did it cause what happened after as the result of the Mandatory Tender Event
occurring. Those events all occurred as the result of other causes admitted to by Plaintiffs,
primarily the economy.
Plaintiffs do not repair the break in the chain of causation by arguing that alleged
negligence with respect to the drafting of leases led to defaults asserted by Compass Bank and
that if those defaults had not existed, Compass Bank would have given them more time to meet
the Mandatory Lease-Up Requirements before the Mandatory Tender Event occurred. Such an
argument is purely speculative and is undermined by the evidence in the record. Again, the
cause of Plaintiffs' failure to lease up so much of the space is known -the economy- and it has
nothing to do with Defendants, as Plaintiff S testified.
This case is not factually similar to the negligence at issue in SKMDV Holdings, Inc. v.
Green Jacobson, P.C., 494 S.W.3d 537 (Mo.App.E.D. 2016), cited by Plaintiffs. There, unlike
here, there was "clear and palpable" negligence. Furthermore, an intervening cause in that case
was the settlement of the underlying litigation by the plaintiffs. Here, Defendants do not
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