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1. Plaintiff  No. 2 ( ) is a Nevada corporation. 

2. Defendant The  d/b/a  is a Missouri 

Limited Liability Company whose managing member is  

(“ ) that does business as a comedy club at Kansas 

City, Jackson County, Missouri 64114. 

3. This action arises out of a contract (the “Contract”) that entered into with 

 wherein  agreed to purchase  goods and 

facility services for a period of sixty (60) months from “the date of installation.”  

4.  In November of 2018,  sales representative  

first visited  storefront at , Kansas City, 

Missouri, and spoke with  about  services. The storefront was 

under construction at the time. 

5. No Contract was signed in November 2018.  

6. On or about January 7, 2019,  returned and  decided to engage 

 services for the rental of items such as towels, floor mats, and for 

delivery of consumables such as soap, sink detergent and sanitizer, other cleaning 

liquids, toilet paper, and paper towels. The club was not scheduled to open until 

April 2019 and was still under construction at the time. 

7. On or about January 7, 2019, signed the Contract on behalf of  

 that was presented to him by  on a handheld touchscreen device.  

8. Page 3 of the Contract contained the terms and conditions. As indicated at the bottom of 

page 3, acknowledged reviewing the terms and conditions of the Contract prior 

to signing it.  
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22. On April 11, 2019, “the date of installation,”  installed/delivered products at 

the .  

23. The duration of the Contract (term of sixty (60) months) runs from April 11, 2019 

until April 11, 2024.  

24.  testified that, for those contracts where he is involved with the customer at 

the contract initiation as a sales representative, he goes to the business on the date 

of installation and meets with the delivery driver and the customer. 

25. The purpose of this visit was for  to make sure there were no problems 

with the services or product.  

26.  testified that a hard copy of the Contract is given to the customer on the 

date of installation.  

27  testified that he never received a copy of the Contract.  

28.  became frustrated with  services under the Contract and 

evidence was entered showing his complaints.  

29. became frustrated by the  lack of payments under the 

Contract and evidence was entered showing correspondence regarding past due 

invoices as well as  withholding of service while awaiting payment.  

30. On June 25, 2019, upon discussing  assertions that too much 

product was being delivered, the amount of services and products supplied under 

the Contract were reduced from those amounts originally appearing in the 

Contract. As stated above, the Contract allows for changes to the weekly amounts.  

31. There remained issues wherein  would delay delivery due to nonpayment 

and  would complain about the delayed delivery of product.  
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32.  records show complaints by  but also show that complaints 

were resolved.  

33. On October 10, 2019,  called customer service number. The 

Service Request Form indicates  was “furious about the 1,300 dollar 

invoice. He says his service is horrible, half the time we do not deliver what we 

should, we come and go as we please, we charge whatever we want. He wants to 

review his contract.” The Service Request Form states that on October 14, 2019, 

service sales representative, , responded: “will speak with 

Manager, unaware of invoice.”  

34. The invoice was from a fire-suppression service that is not a part of this case. 

35. Due to  failure to timely pay for services,  terminated the 

Contract for cause on November 14, 2019.   

36.  never sent a registered letter to complaining about the 

quality of service as laid out in Page 3, paragraph 8 of the Contract.   

37.  never returned rental items as laid out in Page 3, paragraph 8 of the 

Contract.   

38. Rental items retained by  were not paid for at the then current 

replacement values.  

39. In exchange for goods and services,  agreed to pay  

according to the prices and charges agreed upon amongst the parties in the 

Contract.  

40.  sustained actual damages by way of lost profits.  

41. At the time of the Contract termination, there were 230 weeks remaining in the 
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contract term of sixty (60) months.  

42. The net profit of  Store 0430 in 2019 was 24%.  

43. The average weekly invoice to  for the period prior to termination 

was $106.02.  

44. The sum of 24% of $106.02 is $25.44. The estimated lost profits are determined 

by multiplying $25.44 by 230 weeks, which equals $5,851.20. 

45.  also had up-front investment costs that it incurred for . This 

included costs to purchase new dispensers, mats and other service products. The 

evidence at trial showed  investment costs for the purchase of new 

dispensers that can be determined at a total of $1,635.05.  

46. Despite incurring actual harm and damage,  and  agreed on a 

damages provision as part of the Contract (Page 3, paragraph 9), which entitled 

the greater of 50% of the average weekly invoice total multiplied by the 

number of weeks remaining in the unexpired term, or buy back all Facility 

Services Products allocated to  at the then current replacement 

values.  

47. The amount due with the calculation as laid out on page 3, paragraph 9 of the 

Contract is 50% of the average weekly invoices of $106.02 ($53.01) multiplied by 

the 230 remaining weeks of the Contract for a total amount of $12,192.30.  

48.  claims that this provision is an unenforceable liquidated damages 

clause that amounts to a penalty.  

49  in Count II has also claimed that it is entitled to recover the outstanding 

accounts receivable balance of $2,131.78.  
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50.  does not dispute that it owes $2,131.78 in unpaid invoices.      

51. The Contract provides for eighteen percent (18%), or the maximum rate permitted 

under Missouri law, on all amounts owed ($2,131.78) from November 14, 2019 to 

the time a judgment is entered by the Court. 

52.  disputes  is entitled to the eighteen percent (18%) 

interest on the $2,131.78.  

53.  sustained actual damages by way of lost profits and investment costs. 

 

CONCLUSIONS OF LAW 

 The agreement within this case was entered into and made within Jackson County, 

Missouri, and those services and products supplied under the agreement were to be performed 

within Jackson County, Missouri.  is authorized to conduct business within the State of 

Missouri.  is authorized to conduct business within the State of Missouri and 

operates in Jackson County, Missouri. Thus, the Court has jurisdiction over the parties and the 

subject matter of this action. 

Additionally, this was a bench-tried case. “As the trier of fact, the trial court determines 

the credibility of witnesses and is free to believe or disbelieve all or part of the witnesses' 

testimony.” Exch. Bank of Mo. v. Gerlt, 367 S.W.3d 132, 136 (Mo. Ct. App. 2012) (internal 

citations omitted).  

COUNT I 

 Count I of  petition claimed Breach of Contract and sought damages for the 

remaining term of the Contract between it and  “The essential elements of a breach 

of contract action include: ‘(1) the existence and terms of a contract; (2) that plaintiff performed 
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or tendered performance pursuant to the contract; (3) breach of the contract by the defendant; 

and (4) damages suffered by the plaintiff.’” Moore v. Armed Forces Bank, N.A., 534 S.W.3d 

323, 327 (Mo. Ct. App. 2017) (citing Keveney v. Mo. Military Acad., 304 S.W.3d 98, 104 (Mo. 

banc 2010)). 

 With regards to the first element of the Breach of Contract claim, the existence and terms 

of the contract was presented at trial by entering the Contract into evidence and there was 

uncontroverted testimony that  and  each knowingly and purposely entered 

into the Contract. There is a valid contract between the parties. While  may claim 

that it did not receive a paper copy of the Contract, there is no dispute that its managing member 

reviewed the Contract and its terms prior to signing the Contract,  thereafter signed 

the Contract and entered into a contractual relationship with .  

Likewise, the second element is undisputed in that  performed under the Contract. 

While  may have issue with the quality of performance, it admits that products 

were delivered and even consents to the amounts claimed under Count II for unpaid invoices 

covering those products.  

 With regards to the breach aspect of this Contract, while  argues about the 

quality of performance by , it never necessarily argued that there was a breach. The 

evidence at trial was that there were multiple unpaid invoices, to which  admits 

they were not paid.  then terminated the Contract due to the unpaid invoices. “Where a 

party fails to perform according to the terms of the contract, it must be determined whether the 

breach is material.” Curt Ogden Equip. Co. v. Murphy Leasing Co., 895 S.W.2d 604, 608–09 

(Mo. App. 1995). “If the breach is material or if the breaching party’s performance is a condition 

to the aggrieved party’s performance, the aggrieved party may cancel the contract. Id. at 609. “If 
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 argues that this is an impermissible liquidated damages clause in that is imposes a 

penalty upon the consumer.  

“A party claiming damages for breach of contract bears the burden of proving the 

existence and amount of damages with reasonable certainty.” Martha's Hands, LLC v. Rothman, 

328 S.W.3d 474, 480 (Mo. Ct. App. 2010). “Not only is proof required of actual facts presenting 

a basis for a rational estimate of damages, without resorting to speculation, but the cause of the 

damage must also be proven with reasonable certainty.” Id.  “‘Liquidated damages are a measure 

of compensation which, at the time of contracting, the parties agree shall represent damages in 

case of breach.’” Arcese v. Daniel Schmitt & Co., 504 S.W.3d 772, 777 (Mo. Ct. App. 2016) 

(quoting Paragon Grp., Inc. v. Ampleman, 878 S.W.2d 878, 880 (Mo. Ct. App. 1994)). “The 

general rule is liquidated damages clauses are valid and enforceable, while penalty clauses are 

invalid.” Paragon Grp., 878 S.W.2d at 880-81. “In contrast, a penalty is not a measure of 

compensation for contract breach, but rather, a punishment for default or a security for actual 

damages sustained due to non-performance which incorporates the idea of punishment. Goldberg 

v. Charlie's Chevrolet, Inc., 672 S.W.2d 177, 179 (Mo. Ct. App. 1984) (citing 22 Am.Jur.2d, 

Damages § 213, p. 298 (1965)). In Missouri, before triggering a liquidated damages provision, 

the party requesting enforcement of the liquidated damages provision “‘must show at least some 

actual harm or damage caused by the breach.’” Id. at 781 (quoting Grand Bissell Towers, Inc. v. 

Joan Gagnon Enters., Inc., 657 S.W.2d 378, 379 (Mo. Ct. App. 1983)). 

 demonstrated that it suffered damages in the form of lost profits. “‘To recover lost 

profits stemming from a breach of contract, a plaintiff need only prove the fact of damages with 

reasonable certainty and provide an adequate basis for the jury to estimate the lost profits with 

reasonable certainty.’” Curators of Univ. of Mo. v. Suppes, 583 S.W.3d 49, 60-61 (Mo. Ct. App. 
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2019) (quoting Midwest Coal, LLC ex rel. Stanton v. Cabanas, 378 S.W.3d 367, 371 (Mo. Ct. 

App. 2012)). “‘[C]ertainty means that damages have been suffered and not exact proof of the 

amount of the damages. Where the fact of damage is clear, it is reasonable to require a lesser 

degree of certainty as to the amount of loss, leaving a greater degree of discretion to the jury, 

subject to the usual supervisory power of the court.’” Id. at 61 (quoting Harvey v. Timber Ress., 

Inc., 37 S.W.3d 814, 819-20 (Mo. Ct. App. 2001)). Loss of profits refers to the amount of net 

profits a party would have realized if not for the breach. BMK Corp. v. Clayton Corp., 226 

S.W.3d 179, 195 (Mo. Ct. App. 2007). Proof of the income and expenses of the business for a 

reasonable time, with a consequent establishing of the net profits, is indispensable. Id. at 195. 

“[W]here the breach alleged consists of prevention of performance, the party not in default may 

generally recover the profits which would have resulted to him from performance.” Harvey, 37 

S.W.3d at 818. Further, “where ‘loss is ascertainable with reasonable certainty from the breach 

and the profits claimed are not speculative or conjectural and were within the contemplation of 

the parties when the contract was made’ any plaintiff…may seek lost profits arising from a 

breach of contract.” BMK Corp., 226 S.W.3d at 195 (quoting Harvey, 37 S.W.3d at 819).  

A “‘business owner’s testimonial evidence is sufficient to provide the trier of fact with a 

rational basis for estimating damages to the plaintiff, including lost profits.’” BMK Corp., 226 

S.W.3d at 196 (quoting Parshall v. Buetzer, 195 S.W.3d 515, 522 (Mo. Ct. App. 2006))  

 the General Manager of Store 0430, testified that the parties had a sixty (60)-

month Contract, and at the time the parties entered the Contract,  contemplated profits 

resulting from the services.  outlined the basis for his calculations and walked through 

each step of calculating the net lost profits lost by  as a result of  breach. 

testified as to the net profit for the fiscal year at the time of breach.  is familiar 
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with profit and loss statements and explained that the income statement showed a net profit of 

24% for 2019.  accounted for the number of weeks remaining in the unexpired term, 

and the average weekly volume, to arrive at the estimated amount of lost profits. The total lost 

profits that  estimated their damage due to  breach of the Contract was 

$5,851.20. Further,  testified as to up-front investment costs, which 

totaled $1,635.05. Accordingly,  showed estimated actual harm and damage of 

approximately $7,486.25. The Court uses the term “estimated” because as mentioned above, the 

quantities and invoices under this Contract could, and did, vary.  

The question becomes whether this amount should be awarded to or whether the 

calculation under the liquidated damages clause should be awarded.  claims that 

the agreed upon clause is a penalty.  

“Missouri has adopted the Restatement of Contracts rules regarding liquidated damages.” 

Id. (quoting Grand Bissell Towers, 657 S.W.2d at 379). “These rules provide a guide to 

distinguishing between the two clauses.” Id. “For a damages clause to be valid liquidated 

damages: (1) the amount fixed as damages must be a reasonable forecast for the harm caused by 

the breach; and (2) the harm must be of a kind difficult to accurately estimate. Id. The parties 

agreed in their Contract upon a statement that touched on these two factors:  

parties agree that the damages sustained by ] will be substantial and 
difficult to ascertain. Therefore, if this agreement is terminated by  
prior to the applicable expiration date for any reason other than for documented 
quality of service reasons which are not cured as set forth above, or terminated by 
[ ] for cause at any time, ] will pay to [ ], as liquidated 
damages and not as penalty… 
  

Page 3, paragraph 9 of the Contract.  

Nonetheless, the Court must determine whether this clause is valid in that the amount 

fixed as damages are reasonable and whether the harm is difficult to accurately estimate. As 
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mentioned above, due to the ability to change delivered quantities throughout the like of the 

contract, the Court finds that the amounts are difficult to accurately estimate. The question turns 

to reasonableness.  

“The amount fixed is reasonable to the extent that it approximates the actual loss that has 

resulted from the particular breach, even though it may not approximate the loss that might have 

been anticipated under other possible breaches . . . Furthermore, the amount fixed is reasonable 

to the extent that it approximates the loss anticipated at the time of the making of the contract, 

even though it may not approximate the actual loss.” Paragon Grp., 878 S.W.2d at 881 (quoting 

Restatement (Second) of Contracts § 356, Comment B). The difference in the amounts calculated 

are the estimated damages of $7,486.25 versus the liquidated damages clause amount of 

$12,192.30, a difference of $4,706.05. This amount constitutes either an additional 63% over the 

estimated damages shown at trial or another way to look at this is the 50% language under the 

Contract in that the clause allows for remittance of 50% of what the average invoice could have 

been.  

While one court shot down a defendant’s argument that liquidated damages that 

amounted to (sixty-six) 66% of the total value of the contract amounted to a de facto penalty 

clause, (Taos Constr. Co. v. Penzel Constr. Co., 750 S.W.2d 522, 527 (Mo. Ct. App. 1988)), 

another found that “300% of the contract amount is in fact proportionate to the anticipated harm” 

and therefore constituted a penalty. Kan. City Live Block 139 Retail, LLC v. Fran's K.C. Ltd., 

504 S.W.3d 725, 733 (Mo. Ct. App. 2016). Here we have a clause that amounts to 50% of the 

remaining contract term, or an amount that is 63% over the estimated damages shown at trial. 

The Court finds this clause reasonable and as agreed upon by both parties,  is entitled to 

the value under this clause of the Contract.  
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Furthermore, the intent of the parties was to enter into this Contract with this language 

within said Contract. “Liquidated damages are a measure of compensation which, at the time of 

contracting, the parties agree shall represent damages in case of breach. Paragon Grp., 878 

S.W.2d at 880 (emphasis added). “As with any contract, ‘the intention of the parties in each case 

governs the construction.’” Star Dev. Corp. v. Urgent Care Assocs., 429 S.W.3d 487, 492 (Mo. 

Ct. App. 2014) (quoting Wilt v. Waterfield, 273 S.W.2d 290, 295 (Mo. 1954)). “Thus, in 

deciding whether an agreement sets forth a penalty or liquidated damages, we look to the 

intention of the parties as ascertained from the contract as a whole.” Id. “While the label the 

parties attach to a provision is not conclusive, it is a circumstance to be considered when 

deciding whether the provision is to be considered liquidated damages or a penalty.” Id. As 

stated above, the parties entered into a contract with this liquidated clause language and it was 

the parties’ intent to enter into this Contract. The Court finds this clause reasonable and as agreed 

by both parties, it was the intent of parties at the time the Contract was executed that be 

entitled to the value under this clause of the Contract, $12,192.30, on Count I.  

has also claimed that it is due prejudgment interest in the amount of 18% applied 

to these damages. While the 18% figure may be mentioned in the Contract with respect to past 

due invoices, it is not mentioned in the Contract with respect to the liquidated damages clause 

and therefore the Court finds that  is not entitled to prejudgment interest on the amount of 

$12,192.30.   

 

COUNT II 

 Plaintiff’s Count II was for Quantum Meruit for past due invoices in the amount of 

$2,131.78.  agrees that it owes this amount.  does not agree that the 
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demanded prejudgment interest in the amount of 18% should be applied to this amount.  

Page 3, paragraph 11 of the Contract states:  

All invoices must be paid within ten days after the end of the month. Interest will 
accrue on any amounts which are not paid when due from the date due to the date 
of payment in full at a annual percentage rate equal to the lesser of (a) eighteen 
percent 18% or (b) the maximum rate permitted by applicable law. 
 

The parties agreed to enter into this Contract with this language.  is entitled to $2,131.78 

with prejudgment interest in the amount of 18%. 

 WHEREFORE, IT IS HEREBY ORDERED AND ADJUDGED by the Court on the 

claim of Plaintiff for Breach of Contract under Count I, this Court finds in favor of Plaintiff in 

the amount of $12,192.30, plus post-judgment interest at the statutory rate of 9% per annum 

pursuant to R.S.Mo. Section 408.020.  

 IT IS FURTHER ORDERED AND ADJUDGED by the Court on the claim of Plaintiff 

for Quantum Meruit under Count II, this Court finds in favor of Plaintiff in the amount of 

$2,131.78 with pre-judgment and post-judgment interest in the amount of 18%. 

 IT IS SO ORDERED. 

 

 

 May 06, 2021           
Date      Judge R. Travis Willingham   
 




