
IN THE CIRCUIT COURT OF GREENE COUNTY, MISSOURI 

ASSOCIATE DIVISION 25 

 

 

STATE OF MISSOURI    ) 

       ) 

   Plaintiff   ) 

       ) 

VS.       ) Case No.  

       ) 

       ) 

    ) 

 

 

ORDER  

 

On December 9, 2019, the State filed a one count information charging defendant, 

, with the class B misdemeanor of driving while intoxicated.  On September  

16, 2020, the State filed “State’s Motion to Allow Witness to Testify by Means of a Two-Way 

Audio Visual Communication.”  The motion seeks an order from this Court allowing State’s 

witness, former deputy, , to testify by video utilizing Web Ex.  On November 4, 

2020, argument was heard on the State’s motion. The State suggested that  be 

allowed to testify by Web Ex for trial because he now lives in Texas and COVID-19 has created 

an emergency situation in which his health would be at risk if made to travel to Greene County 

for trial.  Defendant objected to the State’s request based upon the Sixth Amendment to the 

United States Constitution and more specifically to the Missouri Constitution Article I, Section 

18(a) stating his constitutional right to confront his accuser would be violated if this motion were 

granted.   

The interpretation of our constitution during a pandemic is at the heart of this issue.   

Before the pandemic, the State would not have filed this motion, but instead understood that a 



witness was required to appear in person to testify.  Now, the State is asking this Court to create 

a constitutional exception.  The Sixth Amendment to the United States Constitution states:  

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and 

public trial, by an impartial jury of the State and district wherein the crime shall 

have been committed, which district shall have been previously ascertained by 

law, and to be informed of the nature and cause of the accusations; to be 

confronted with the witnesses against him; to have compulsory process for 

obtaining witnesses in his favor, and to have the Assistance of Counsel for his 

defence.” (emphasis added)    

The wording of the Missouri Constitution conveys the same principle, but it is not identical. 

Article I, Section 18(a) to the Missouri Constitution states:  

“That in criminal prosecutions the accused shall have the right to appear and 

defend, in person and by counsel; to demand the nature and cause of the 

accusation; to meet the witnesses against him face to face; to have process to 

compel the attendance of witnesses in his behalf; and a speedy public trial by an 

impartial jury of the county.” (emphasis added).    

The defendant argues that to meet witness against him “face to face” requires the witnesses to 

appear in the courtroom.  

The State relies primarily on the United States Supreme Court case of Maryland v Craig, 

497 U.S. 836 (1990) in support of its motion.  In Craig, the United States Supreme Court upheld 

a Maryland statute which allowed a child sexual assault victim to testify by means of a one-way 

closed circuit television in which the defendant and jury could see the child victim, but the child 

victim could not see the defendant and was not present in the courtroom.  Before this procedure 



could be used, the Maryland statute required the trial judge to make specific findings that the 

child would suffer serious emotional distress in the presence of the defendant such that the child 

could not reasonably communicate.  The United States Supreme Court analyzed whether the 

procedure of allowing a defendant to observe direct and cross examination, but not be physically 

present, violated the Sixth Amendment to the United States Constitution.  In a 5-4 decision, the 

majority of the Supreme Court explained “we conclude that where necessary to protect a child 

witness from trauma that would be caused by testifying in the physical presence of the defendant, 

at least where such trauma would impair the child’s ability to communicate, the Confrontation 

Clause does not prohibit the use of a procedure, that despite the absence of face-to-face 

confrontation, ensures the reliability of the evidence by subjecting it to rigorous adversarial 

testing and thereby preserves the essence of effective confrontation.”  Craig at 858.   

The State’s reliance on Craig is misplaced.  Craig addressed the constitutionality of a 

narrowly tailored procedure designed to balance the defendant’s right to confront his accuser 

with the State’s interest in protecting an abused child.  This procedure was not allowed in every 

child victim case, but only in case specific instances after a finding of necessity for the individual 

child victim.  Craig at 859.   The State is seeking a general ruling that a witness who lives out of 

state be allowed to testify at trial by Web Ex solely on the basis of general COVID-19 concerns. 

The State argues that because the Missouri Supreme Court Operational Directives do not 

expressly address interstate travel concerns for witnesses, the public policy considerations 

support allowing Web Ex testimony and outweigh the defendant’s constitutional right to confront 

his accuser in person face to face.  This Court rejects the State’s argument.  The Operational 

Directives are not intended to create rights or implement procedures which conflict with 

constitutional protections. The Operational Directives expressly uphold a defendant’s 



constitutional rights.  For Phase One, which the 31st Judicial Circuit is currently in, the directives 

state “Encourage judges and court staff to continue utilizing all available technologies – 

including teleconferencing and video conferencing – whenever possible to limit in-person 

courtroom appearances to the extent not prohibited by constitutional or statutory provisions.”  

(emphasis added) Operational Directive, D. Operating Phase One, paragraph 5.   The Sixth 

Amendment to the United States Constitution guarantees the defendant the right to be confronted 

with witnesses against him.  The express language used in the Missouri Constitution Article I, 

Section 18(a) guarantees the defendant the right to “meet the witnesses against him face to face.”  

To allow a witness to testify by Web Ex over the objection of the defendant would be a violation 

of the defendant’s constitutionally protected rights.  The State’s Motion is denied. 

So ORDERED, this 8th day of December, 2020. 

 

 

 

The Hon. Todd Myers 

Associate Circuit Court Judge 

Division 25 

Greene County, Missouri 




