
IN THE CIRCUIT COURT OF ST. LOUIS COUNTY 

 

STATE OF MISSOURI 

 

    ) 

 Plaintiff,     ) 

      )  

v.       ) 

      ) Div.  

      ) 

    )  May 17, 2021 

 Defendant,    ) 

      ) 

 

ORDER & JUDGMENT 

 

Cause called for TRIAL DE NOVO by videoconference pursuant to Administrative Order 14 due 

to the Covid-19 pandemic on May 19, 2021.    

Plaintiff and Defendant appear by counsel. Parties submit the matter on stipulated facts and 

Plaintiff filed a Trial Brief related to the limited issue of ‘substantial compliance’.  The court takes 

judicial notice of its entire file as well as the file under cause number  (prior owners 

lawsuit against the same defendants related to the same property).  

The instant case comes before this Court as a trial de novo on a one-count Petition for Rent 

and Possession of a rental unit located at , St. Louis, Missouri 63136 (“the Premises”). 

The parties stipulate that Defendants resided in the Premises for the period alleged in the Petition. 

There is also no dispute that, despite Plaintiff’s demands for rent, Defendants never paid any rent 

at any time. Defendants argued Plaintiff had failed to comply with a requirement of Section 

535.081and were therefore barred from recovery. Plaintiff argued that Defendants were well aware 

of the new owners.  Plaintiff argues that, although not in strict compliance with Section 535.081, 

Plaintiff was substantially in compliance with this section by providing multiple correspondence 

and postings of the new ownership to Defendants.   

Section 535.081 (hereinafter, “the statute”) states that “right of a successor in title to 

recover rents pursuant to section 535.070 requires adequate and timely notice to the tenant.” Mo. 

Ann. Stat. § 535.081. For cases arising in St. Louis County, the statute defines “adequate and 

timely notice” as either 1) the purchaser shall notify tenants in writing of the fact that title to the 

property has been transferred, and of the means of the transfer and the date of the transfer and the 

             FILED
           5/17/2021
    JOAN M. GILMER
     CIRCUIT CLERK
  ST. LOUIS COUNTY



notice shall be attached to a copy of the deed which has been recorded, or 2) the notice required 

by this section may be attached to a notarized affidavit executed by both the prior owner of the 

property and the successor in title, which notarized affidavit shall state that the property has been 

transferred to the successor in title and the date on which the transfer occurred. Id. 

Plaintiff argued it did provide such notice, in the form of a welcome letter, as well as the 

prior owner sending similar “good-bye” letters. Additionally, Defendants were fully aware of the 

sale of the Premises because they are involved in litigation for failure to pay any rent Defendants 

contend that Plaintiff’s right to collect rents from a tenant are completely extinguished due to 

failure to strictly adhere to certain aspects of Section 535.081. Ultimately Plaintiff contends that it 

has substantially complied with the requirements of Section 535.081, which is sufficient to recover 

under Missouri law. 

 In support of their substantial compliance argument, Plaintiff cites Lehmann v. Fox C-6 

Sch. Dist., 564 S.W.3d 721, 729 (Mo. Ct. App. 2018), wherein the Missouri Supreme Court stated 

it “has construed certain procedural statutes and rules to find that substantial compliance with the 

requirements is sufficient.”, quoting Mayes v. Saint Luke's Hosp. of Kansas City, 430 S.W.3d 260, 

271 (Mo. 2014).   

 Defendants cite Inv'rs All., LLC v. Bordeaux, 428 S.W.3d 693, 694 (Mo. Ct. App. 2014). 

There, the court dealt with a case where the tenant had received no notice whatsoever. The 

Investors plaintiff argued that the statute was permissive in nature, despite language that its 

compliance is mandatory. The holding in Investors stated “[T]o accept the interpretation that 

failure to comply with § 535.081 is inconsequential to a § 535.070 claim, would effectively 

transform mandatory notice into permissive notice and would allow purchasers to shirk their 

statutory notice obligation. Optional notice is not what the legislature intended by § 535.081's use 

of the terms “requires” and “shall” and this Court will avoid an interpretation that renders any 

portion of a statute meaningless.” Id at 699. The Investors court found that the landlord’s total 

failure to notify its tenant of the change in ownership was without excuse.  

 The parties stipulated that Plaintiff did (eventually) provide proper notice at the end of 

January 2021.  Therefore, prior to getting into the argument of substantial performance, the Court 

finds that Defendants clearly owed rent from February 2021 through the time of trial and as a result 

Plaintiff is clearly entitled to an award of possession as well.   From the facts, it is clear the tenants 

have never made any payments other than the down payment.   



 Factually, the parties stipulated that on or about January 23, 2020, First Key homes 

provided notice to all tenants that it would no longer be the manager of the Premises3, and that the 

 Group would be taking over. See Exhibit 1of Plaintiff’s Trial Brief.  Soon thereafter, the 

Group, representing Plaintiff’s interest in the Premises, sent a Welcome Letter to 

Defendants. See Exhibit 2 of Plaintiff’s Trial brief. (Note: neither of these Exhibits are dated).  

Plaintiff argue “these two letters provide ‘adequate and timely notice,’ per the statute of the ‘fact 

that title to the property has been transferred, and of the means of the transfer and the date of the 

transfer.’ Mo. Ann. Stat.§ 535.081. The one thing that they are missing is an affidavit supporting 

the same. 

 Section 535.081 "requires" a purchaser to provide "adequate and timely notice" of the 

property's transfer of ownership "to recover rents" under § 535.070. Section 535.081 states: 

The right of a successor in title to recover rents pursuant to section 535.070 requires 

adequate and timely notice to the tenant. Except in counties of the first classification as 

determined pursuant to section 48.020, for the purposes of this section, "adequate and 

timely notice" means that the purchaser shall notify tenants in writing of the fact that title 

to the property has been transferred, and of the means of the transfer and the date of the 

transfer and the notice shall be attached to a copy of the deed which has been recorded. In 

counties of the first classification as determined pursuant to section 48.020, in lieu of a 

copy of the deed which has been recorded, the notice required by this section may be 

attached to a notarized affidavit executed by both the prior owner of the property and the 

successor in title, which notarized affidavit shall state that the property has been 

transferred to the successor in title and the date on which the transfer occurred. 

(Emphasis added.) 

This is clearly mandatory language and the legislature's use of the terms, "requires" and 

"shall," indicates a clear intent that, in order to recover rent under § 535.070, notice of transfer of 

ownership must be provided and that notice must also necessarily comply with the specifications 

set forth in § 535.081.  As stated in Investors Alliance,  “we hold that in a rent and possession 

case pursued under § 535.070, the notice prescribed in § 535.081 is mandatory and a purchaser's 

right to recover rent under § 535.070 is contingent upon the purchaser's compliance with the 

obligatory notice requirements of § 535.081”.   






