
STATE OF MISSOURI ) 
                ) SS 

) 
 
 MISSOURI CIRCUIT COURT 
 TWENTY-SECOND JUDICIAL CIRCUIT 
 (City of St. Louis) 
 
STATE OF MISSOURI,    ) 
       ) 
 Plaintiff,     ) 
       ) Case No.   
  vs.     ) 
       )  

,    )         
       ) 
 Defendant.     )  
    
 ORDER 
 

The Court has before it Defendant’s Request for Speedy Trial, Repeated Request for 

Speedy Trial, Motion to Dismiss for Violation of Right to Counsel, Second Motion to Dismiss 

for Violation of Counsel, Motion for Release on Recognizance Bond, Motion to Dismiss for 

Failure to Bring Case to Trial Within 120 Days of Written Request, and Motion to Declare 

Supreme Court Rule on Pretrial Release Unconstitutional. Several hearings were held in this 

matter via Webex due in part to ongoing administrative orders associated with the COVID-19 

pandemic. The Court takes judicial notice of the case file herein. The Court has considered the 

motions and memorandums filed as well as all applicable statutory authority and case law. The 

Court now rules as follows. 

This case was originally filed under . On February 2016, a 

Complaint was filed charging Defendant with two counts of Assault in the First Degree, one 

count of Unlawful Use of a Weapon – Shooting from a Motor Vehicle, and three counts of 

Armed Criminal Action for events that allegedly occurred on February 2016. These charges 
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are the same charges in the present case. On February 2016, , private defense 

counsel, entered his appearance for Defendant in that case. On April 2016, an Indictment was 

filed in  on these charges. Defendant’s private counsel sought for 

and received a continuance on November  2016 in the matter. A memorandum of Nolle 

Prosequi was entered in  on November 2016. 

On July 2016, a superseding suppressed Indictment was filed against the Defendant 

charging him with the charges originally issued under  as well as 

additional charges. The grand jury returned an indictment in this case charging Defendant with 

thirty counts, including murder in the first degree, armed criminal action, assault in the first 

degree and unlawful use of a weapon. This case was filed under the present 

. 

On August 2016, the Defendant appeared in court for his initial appearance following 

the filing of the Indictment in the present case. Defendant moved for and was granted a 

continuance for the reason that Defendant had not yet retained counsel. 

Defendant sought and was granted additional continuances for the same reason herein on 

September 2016; October 2016; November  2016; November 2016; December  

2016; and January  2017. On January,  2017, the Defendant retained , 

who entered his appearance in the present case. 

This case was assigned to Division 7 of this Court on January 2019, the Honorable 

Thomas Clark II presiding. 

On June 2019, the Defendant had a bond review hearing after which the Court 

ordered that the Defendant continue to be detained with no bond pending trial. The Court based 
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its ruling on a number of factors, including the multiple serious violent criminal acts that 

Defendant was charged with, as well as the weight of the evidence and Defendant’s criminal 

history.  

 This case was tried in Division 7 of this Court in December of 2019, after which the jury 

returned a verdict of not guilty on one count of assault in the first degree and one count of armed 

criminal action. The jury was unable to reach a verdict on the other twenty-eight counts.  

On January 2020, this case was set for trial on February 2020. The trial was later 

continued to March  2020, at the request of Defendant.  

  On February  2020, the State entered a memorandum of Nolle Prosequi in this matter as 

to the murder charges, as well as eleven other felony counts against the Defendant.  

  On March  2021, Defendant filed a Petition for Writ of Mandamus in the Missouri 

Court of Appeals, Eastern District, , arguing that the failure to bring 

Defendant to trial within 120 days of his written request had resulted in his unlawful detention. 

The relief requested by Defendant was an order directing this Court to order his release upon the 

conditions specified in Rule 33.01(b). Defendant requested leave to proceed in forma pauperis. 

On March  2021, the Missouri Court of Appeals, Eastern District, entered its ruling allowing 

Defendant to proceed in forma pauperis and denying Defendant’s Petition for Writ of 

Mandamus. Immediately thereafter, Defendant filed a Petition for Writ of Mandamus in the 

Missouri Supreme Court arguing that the failure to bring Defendant to trial within 120 days of 

his written request had resulted in his unlawful detention. The Missouri Supreme Court denied 

the writ without prejudice on March 2021. 
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On March 13, 2020, the United States declared a national emergency in response to the 

classification of the coronavirus (COVID-19) as a pandemic. On March 16, 2020, the Presiding 

Judge of the Twenty-Second Judicial Circuit signed an administrative order which, in pertinent 

part, suspended the empaneling of juries and cancelled all jury trials until at least April 13, 2020. 

In re: COVID-19, Order 1 (Mo. 22nd Cir. Mar. 16, 2020). On March 22, 2020, the Missouri 

Supreme Court issued an order In re: Response to the Coronavirus Disease (COVID-19) 

Pandemic (Mo. banc March 22, 2020), which required Missouri State Courts to remain open, 

suspended most in-person proceedings until April 17, 2020, and specifically exempted 

“[p]roceedings necessary to protect the constitutional rights of criminal defendants, including the 

right to a speedy trial, and the rights afforded under section 544.676.3.”  

On March 23, 2020, the honorable Thomas Clark II of this Court entered his Order 

pursuant to the Missouri Supreme Court’s order continuing trial in this matter to July 2020, 

due to the ongoing pandemic. 

On March 24, 2020, the presiding judge of the Twenty-Second Judicial Circuit signed a 

new administrative order which, similar to the Missouri Supreme Court’s Order, suspended most 

in-person court proceedings with limited exceptions, one of which was for “hearing[s] necessary 

to protect the constitutional rights of criminal defendants and juveniles.” In re: COVID-19, Order 

13 (Mo. 22nd Cir. Mar. 24, 2020). This order also ordered the Jury Supervisor to “suspend the 

impaneling of all jurors for the weeks of March 30, 2020 through April 20, 2020.” 

On August  2020, Defendant’s private counsel was granted leave to withdraw. 

Following a hearing on August  2020, the Court found that Defendant lacked the financial 

means to hire his own lawyer. , a Missouri State Public Defender, entered her 
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appearance as counsel for Defendant on August  2020. On August  2020,  

requested leave to withdraw due to a conflict of interest, this motion was later granted. On 

August , 2020, , the counsel of record at this time, entered his appearance as 

a Special Public Defender pursuant to Section § 600.042.1(10) RSMo on behalf of Defendant. 

Defendant’s counsel sought discovery in this matter at that time. Cause was later continued to 

November 2020, to determine a trial date. 

On November 2020, the parties agreed to a trial in Division 7 of this Court on April  

2021. On January 2021, the trial was reset to the earlier date of February  2021. On 

February 2021, the parties met via Webex. Trial in this matter was continued by Order of this 

Court entered on February  2021, to April  2021. In its Order the Court identified several 

reasons for the continuance, including that a jury was unavailable at the time, that a water pipe 

burst in the civil courthouse and that several court employees had tested positive for COVID-19 

during the last eight days. 

On April 6, 2021, the Missouri Supreme Court entered its Order In re: Procedures For 

Jury Proceedings During COVID-19 Pandemic, (Mo. banc April, 6 2021). This Order states in 

pertinent part as follows:  

The safety of jurors, visitors, court personnel, parties, and 
attorneys is paramount in the resumption of jury proceedings. Even 
as approved COVID-19 vaccines become readily accessible in 
Missouri communities, courts should continue to utilize 
precautionary measures as necessary so as not to undermine public 
confidence in the courts and damage the integrity of trial by jury, a 
cornerstone of our justice system. 
 

The Order continues in pertinent part by providing the presiding judge of each circuit the 

responsibility to determine the proper court proceedings to best protect the safety of jurors. In 
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addition, the Order states “[a]bsent exigent circumstances, jury proceedings are not anticipated 

prior to a court’s implementation of Phase Three as set forth in the current Operational 

Directives.” This Court entered Phase Three on June 7, 2021. 

Cause was assigned to Division 17 of this Court on April  2021, following the transfer 

of Judge Thomas Clark II to the Missouri Court of Appeals, Eastern District. On May  2021, 

this matter was set for jury trial on June 2021. This Court entered orders requesting priority 

determination for assignment of petit jurors on May  2021, and June  2021. The soonest 

possible date this Court has been able to obtain a jury assignment for this case at this time is 

September 2021. 

Local Rule 100.1.2 states: 

Duties of the Presiding Judge. The Presiding Judge shall be 
responsible for the administration and management of the Circuit 
Court. Every Judge of the Circuit Court and all other Circuit Court 
personnel shall comply with the Presiding Judge's directives in 
respect thereto. The Presiding Judge also shall perform such other 
duties as are provided by law and Supreme Court Rule and as the 
Circuit Court en Banc and these Rules direct. 
 

In his request for speedy trial and repeated request for speedy trial, Defendant requests a 

speedy trial pursuant to Section 545.780 RSMo and Rule 33.01(d). 

Section 545.780 RSMo is the statutory right to a speedy trial in Missouri. It includes that 

states the State's failure to prosecute is not grounds for the dismissal of an indictment or 

information unless the Court finds that the Defendant has been denied his constitutional right to a 

speedy trial. Criminal defendants also have a right to be released on bail prior to trial unless, 

pursuant to Section 544.676 RSMo and Rule 33.01, the Court may deny bail and order a 

defendant detained prior to trial where there is a showing by clear and convincing evidence that 



7 
 

the defendant poses a danger to the community or will not appear. The Court has made such 

findings here. 

The Court looks to Barker v. Wingo, 407 U.S. 514 (1972) in determining whether 

defendant’s speedy trial rights have been violated. The process requires balancing of four factors: 

(1) length of the delay; (2) reason for the delay; (3) assertion of defendant's right to a speedy 

trial; and (4) prejudice to the defendant.  Additionally, it is “‘[o]rderly expedition of a case, not 

mere speed, [that] is the essential requirement behind a speedy trial.’” State v. Wright, 551 

S.W.3d 608, 618 (Mo. App E.D. 2018)(quoting State v. Jones, 530 S.W.3d 525, 533 (Mo. App. 

E.D. 2017)).   

Section 545.780 RSMo does not set time limits or provide the trial court with discretion 

to dismiss a case. Instead, it limits dismissal for violation of the statute to cases when there is a 

constitutional violation. Id. If there is a violation of a defendant's constitutional right to a speedy 

trial, the case then must be dismissed. See State ex rel. McKee v. Riley, 240 S.W.3d 720, 732 

(Mo. banc 2007); See also State v. Sisco, 458 S.W.3d 304, 312 (Mo banc 2015). 

In the motions currently under submission, Defendant is not seeking dismissal of this 

case for violation of his right to speedy trial.   

The Court notes the reason for the delay of the retrial in this matter has been entirely due 

to the ongoing COVID-19 pandemic. Now that the 22nd Judicial Circuit has entered Phase Three 

operations the Court finds that jury trial should proceed as quickly as possible. The Court will 

accordingly grant Defendant’s requests for speedy trial. 

In his Motion to Dismiss for Violation of Right to Counsel, Defendant moves to dismiss 

this case for the failure to provide counsel for his initial court appearance while detained. In his 
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Second Motion to Dismiss for Violation of Counsel, Defendant moves to dismiss this case for 

failure to provide counsel for his first several court appearances during which he was detained. 

 

 

Rule 31.02 provides for the right to counsel and for the appointment of counsel in a 

felony criminal case. Rule 31.02(a) states: 

In all criminal cases the defendant shall have the right to appear 
and defend in person and by counsel. If any person charged with 
an offense, the conviction of which would probably result in 
confinement, shall be without counsel upon his first appearance 
before a judge, it shall be the duty of the court to advise him of his 
right to counsel, and of the willingness of the court to appoint 
counsel to represent him if he is unable to employ counsel. Upon a 
showing of indigency, it shall be the duty of the court to appoint 
counsel to represent him. If after being informed as to his rights, 
the defendant requests to proceed without the benefit of counsel, 
and the court finds that he has intelligently waived his right to have 
counsel, the court shall have no duty to appoint counsel. If at any 
stage of the proceedings it appears to the court in which the matter 
is then pending that because of the gravity of the offense charged 
and other circumstances affecting the defendant, the failure to 
appoint counsel may result in injustice to the defendant, the court 
shall then appoint counsel. Appointed counsel shall be allowed a 
reasonable time in which to prepare the defense. 
 

A dismissal of an indictment for a Sixth Amendment deprivation is inappropriate where 

the criminal proceeding “can go forward with full recognition of the defendant’s right to counsel 

and to a fair trial.” United States v. Morrison, 449 U.S. 361, 365 (1981). 

The Court cannot determine from the record that Rule 31.02 was not followed here. It 

appears from the record that Defendant had private counsel in a different case at the time this 

case was first brought. In addition, Defendant was able to and did retain private counsel in this 

matter on January,  2017. After private counsel withdrew, the Court found that Defendant 
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lacked the financial means to hire his own lawyer on August 2020. Defendant was promptly 

provided with counsel thereafter.  

In addition, the Court notes that Defendant had counsel at the time of his bond review 

hearing after which the Court ordered that the Defendant continue to be detained with no bond 

pending trial. The Court cannot find on the record before it that Defendant was prejudiced by a 

failure to appoint counsel earlier in the proceedings. 

The Court finds that Defendant’s Motion to Dismiss for Violation of Right to Counsel 

and Second Motion to Dismiss for Violation of Right to Counsel must be denied. 

On February 2021, Defendant moved this Court to release him on his own 

recognizance for the reason that the Defendant has not been brought to trial within 120 days of 

his written request, as required by § 544.676.3 RSMo and Rule 33.01(d). On May 2021, 

Defendant moved this Court to dismiss this case for the reason that the Defendant has not been 

brought to trial within 120 days of his written request. Both of these motions are currently under 

submission. 

Section 544.676.3 RSMo states: 

A defendant who is denied bail because he poses a danger to a 
crime victim, witness, or the community shall, upon written 
request filed at arraignment, be entitled to a trial which begins 
within one hundred twenty days of his arraignment or within one 
hundred twenty days of an order granting a change of venue, 
whichever occurs later.  The provisions of this subsection shall be 
waived and of no effect if the defendant requests and receives a 
continuance or if bail is set for the defendant. 
 

Rule 33.01(d) states: 

Should the court determine upon clear and convincing evidence 
that no combination of non-monetary conditions and monetary 
conditions will secure the safety of the community or other person, 
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including but not limited to the crime victims and witnesses, then 
the court shall order the defendant detained pending trial or any 
other stage of the criminal proceedings. A defendant so detained 
shall, upon written request filed after arraignment, be entitled to a 
trial which begins within 120 days of the defendant's request or 
within 120 days of an order granting a change of venue, whichever 
occurs later. Any request by the defendant to continue the trial 
beyond the 120 days shall be considered a waiver by the defendant 
of the right to have the trial conducted within 120 days. 
 

The Court cannot find that Section 544.676.3 RSMo and Rule 33.01(d) have been 

violated on the record before it. Defendant sought and received numerous continuances herein. 

In addition, the Court notes that Defendant did not enter his request at arraignment as required by 

Section 544.676.3 RSMo. Finally, Section 544.676.3 RSMo and Rule 33.01(d) do not provide 

for release on recognizance bond or for the dismissal of the case as a remedy. In addition, the 

Court must consider the safety of the community when considering whether to release Defendant 

on recognizance bond. As stated previously, the ongoing COVID-19 pandemic is the primary 

basis for the delays experienced by Defendant here. The Court finds that setting this matter for 

trial as soon as possible is the best course of action herein.  

Finally, Defendant moves this Court to enter its Order declaring the recent amendment to 

Rule 33.09 an unconstitutional change to the Defendant’s right to appeal pretrial release orders. 

Effective July 1, 2019, Rule 33.09 was amended to state as follows: 

Pursuant to these rules, applicable statutes and constitutional 
provisions, if the defendant or the state allege the court unlawfully 
detained the defendant failed to detain the defendant, or set 
inadequate or excessive conditions of release, the defendant or the 
state may seek remedial writ relief in a higher court pursuant to 
Rule 84.24. 
 

  

Prior to that date, Rule 33.01 stated: 
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(a) If a court shall fail to set conditions for release, or shall set 
inadequate or excessive conditions, an application may be filed in 
a higher court by the accused or the state, stating the grounds for 
the application and the relief sought. A copy of the application and 
notice of the time when it will be presented to the court shall be 
served on all parties. 
 
(b) If the higher court finds that the accused is entitled to be 
released and no conditions therefor have been set, or that the 
conditions are excessive or inadequate, the court shall make an 
order setting or modifying the conditions for the release of the 
accused. … 
 

Defendant contends that this amendment violates Article V, § 5 of the Missouri 

Constitution. 

Article V, § 5 of the Missouri Constitution states as follows: 

The supreme court may establish rules relating to practice, 
procedure and pleading for all courts and administrative tribunals, 
which shall have the force and effect of law. The rules shall not 
change substantive rights, or the law relating to evidence, the oral 
examination of witnesses, juries, the right of trial by jury, or the right 
of appeal. The court shall publish the rules and fix the day on which 
they take effect, but no rule shall take effect before six months after 
its publication. Any rule may be annulled or amended in whole or in 
part by a law limited to the purpose. 

 
Defendant argues that his right to appeal has been changed because remedial writ relief 

under Rule 84.24 is merely discretionary, citing State ex rel. Patterson v. Powell, 479 S.W.3d 

724, 726 (Mo. App. S.D. 2015). 

“Under article V, section 5, it is for the legislature to set the requirements for the right to 

appeal.” D.E.G. v. Juvenile Officer of Jackson Cty., 601 S.W.3d 212, 216 (Mo. banc 2020). 

“The right to appeal is purely statutory and, where a statute does not give a right to appeal, no 

right exists.” Id. 
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The Court has reviewed the rights conveyed by Rule 33.01 prior to July 1, 2019 and finds 

that they were not statutory rights but rather rights conferred solely by rule. The Court cannot 

find that the Missouri Constitution was violated here where any right to appeal that may have 

been conferred was created by the Supreme Court Rule itself.  

In addition, the Court finds that the rights conferred by Rule 33.01 as revised and prior to 

its revision are substantially the same. The word ‘discretionary’ as to writ relief is a reference to 

the standard of review applied by higher courts. See Curtis v. Mo. Democratic Party, 548 S.W.3d 

909, 914 (Mo. banc 2018); See also State ex rel. Roe v. Goldman, 471 S.W.3d 814, 815-16 (Mo. 

App. E.D. 2015). There is no evidence or argument before the Court from which it can determine 

that the standards applied for review under the revised Rule 33.01 are any less than the standards 

applied prior to its revision. Accordingly, the change to Rule 33.01 does not present a change to 

the right to appeal under Article V, § 5 of the Missouri Constitution. 

 
 

THEREFORE, it is Ordered and Decreed that Defendant’s Request for Speedy Trial and 

Repeated Request for Speedy Trial are hereby GRANTED.  

This matter shall proceed to jury trial as soon as a priority determination for assignment of 

petit jurors is made. It is the Court’s understanding that at this time September 2021 is the 

soonest date that a jury can be so assigned. 

Defendant’s Motion to Dismiss for Violation of Right to Counsel, Second Motion to 

Dismiss for Violation of Counsel, Motion for Release on Recognizance Bond, Motion to Dismiss 

for Failure to Bring Case to Trial Within 120 Days of Written Request, and Motion to Declare 

Supreme Court Rule on Pretrial Release Unconstitutional are hereby DENIED. 
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 SO ORDERED: 
 
 
 
 _______________________________ 
 David C. Mason, Judge 
 
Dated: ____________________ 




