




On February 27, 2020  filed a Motion to Amend or Vacate Judgment or For a New 

Trial (“Post-Trial Motion”), wherein she requested reconsideration of the Court’s Order and 

Judgment. The Post-Trial Motion was heard on   2020.   

The Court, being fully apprised, enters this Amended Order and Judgment, finding as 

follows: 

REQUEST FOR ACCOUNTING 

 requested an accounting of the Trust assets. Pursuant to §456.8-813.2(3), trust 

accountings must be filed at least annually (emphasis added); Trustee is not required to prepare 

accountings more frequently. Grantor died on June 1, 2017. The First Annual Settlement was 

prepared for the period ending May 31, 2018. The Second Annual Settlement was prepared for the 

period ending May 31, 2019 and filed with this Court on July 3, 2019. There is no evidence before 

the Court that  did not receive a copy of either Settlement and therefore, his request is denied 

as moot. 

DISTRIBUTION OF TRUST PROPERTY/EQUITABLE RELIEF 

In his Motions,  complains that the Trustee has not made the distributions required 

by the Memorandum and February Order. As reflected on the Second Annual Settlement 

referenced above, the Court finds that  has distributed a majority of the Trust assets in 

accordance with the terms of the Memorandum and February Order.  

             HOUSE 

Paragraph 1 of the Memorandum provides “  House [Grantor’s residence] to be 

distributed to  at the value of $335,000.00 ….” Paragraph 9 of the Memorandum goes on 

to provide for a “cash distribution to [  of $167,500.00 in consideration of the distribution 

of  House to  to be made within 14 days after closing sale of  County 

Farm.”2  testified at the Hearing that the net sales proceeds to the Trust from the sale of the 

Farm were $293,919.61, which were placed in a new Trust account at  Bank. On April 

5, 2019,  distributed $167,500.00 to  from the  Bank account, not her 

2 Neither of these paragraphs was addressed by the February Order and so according to Paragraph G. thereof, they 
remained in full force and effect. 
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Trust share or her personal funds. On April 17, 2019,  executed a Trustee’s Special 

Warranty Deed transferring  House to herself.   

Based upon the evidence adduced at the Hearing, the Court concludes that the 

Memorandum of Understanding is, and continues to be, a binding settlement agreement 

enforceable against the parties according to its terms. A settlement agreement is a contract. 

Precision Investments, L.L.C., v Cornerstone Propane, L.P., 220 S.W.3d 301, 303 (Mo. banc 

2007). “The cardinal rule in the interpretation of a contract is to ascertain the intention of the 

parties and to give effect to that intention.” Boden v. Boden, 229 S.W.3d 169, 173 (Mo. App. 

E.D. 2007) (citing Eveland v. Eveland, 156 S.W.3d 366, 368 (Mo. App. E.D. 2004) (quoting 

M.E. Hathman, Inc., v. Signa Alpha Epsilon Club, 491 S.W. 2d 261, 264 (Mo. banc 1973))); see 

also Chochorowski v. Home Depot U.S.A., 404 S.W.3d 220, 226 (Mo. banc 2013). “When the 

language of a contract is clear and unambiguous, the intent of the parties will be gathered from 

the contract alone….” Pinkerton v. Fahnestock, 531 S.W.3d 36, 44 (Mo. banc 2017) (quoting 

Chochorowski, 404 S.W.3d at 226). “It is only where the contract is ambiguous and not clear 

that resort to extrinsic evidence is proper to resolve the ambiguity.” Pinkerton, 531 S.W.3d at 

44 (quoting L.A.C. ex rel. D.C. v. Ward Parkway Shopping Ctr. Co., 75 S.W.3d 247, 260 (Mo. 

banc 2002)).  

This Court finds an ambiguity in Paragraph 9 of the Memorandum, in that the Paragraph 

provides no direction as to where the $167,500.00 consideration distributed to  should be 

paid from. The two options are: (1) it should be distributed from the trust estate as a whole such 

that  paid himself half of the consideration he was owed; or (2) it should be distributed 

from  share of the Trust, given that she was receiving full ownership in  

House, in order to equalize the distribution of that asset.   

Where an ambiguity exists, the parties’ intention is a question of fact to be resolved by 

referring to parol evidence. Boden, 229 S.W.3d at 173 (citing Eveland, 156 S.W.3d at 368); see 

also Royal Banks of Mo., v. Fridkin, 819 S.W.2d 359, 361 (Mo. banc 1991). Consideration of 

parol evidence is permissible in interpreting an ambiguous contract when said evidence does not 

contradict, alter or vary the contractual terms. Sherman v. Diehl, 193 S.W.3d 863, 866 (Mo. 

App. S.D. 2006) (internal citation omitted). The Court’s finding in resolving the ambiguity does 

not contradict, alter or vary the terms of the Memorandum. Therefore, the Court may properly 
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contemplate parol evidence in resolving the ambiguity contained in Paragraph 9 of the 

Memorandum.  

In determining from where the consideration referenced in Paragraph 9 should be 

distributed, the Court relies upon a review of the history and pleadings of this case, but also on 

the Memorandum and the February Order, as well as the evidence adduced at the Hearing. Both 

 and  testified at the Hearing and documentary evidence from each party was 

admitted.  

At the hearing,  argued that  bargained a portion of the equivalent cash 

value of  House away in the negotiations leading to the Memorandum. This Court does 

not find that plausible. There is nothing in the Memorandum, or before the Court, to suggest 

that  agreed to relinquish his right to $83,750.00 of the equivalent cash value of his 50% 

share of  House. In fact, at the Hearing,  testified that his intent and only 

objective was to be treated equally. The Court finds  testimony consistent with the 

parties’ intent that unless otherwise specifically indicated (as in the distribution of  debt 

to only his trust share), the trust assets were intended to be distributed equally to parties, which 

was consistent with the terms of Article Fourth of the Trust.   

 one-half interest in  House was valued at $167,500.00.  The entire 

property, valued by the parties as $335,000.00, was distributed to her resulting in  being 

enriched by an additional $167,500.00 over and above that to which she was entitled under the 

parties’ agreement. The Memorandum recognized this inequality and provided that  

would receive a cash distribution of $167,500.00 in consideration of the transfer of the entire 

interest in  House to   It is clear to the Court that the sum calculated to be 

distributed to  was to equalize the distribution of  House to    

This Court concludes that the Memorandum and February Order required the 

consideration  received in exchange for  receiving the  House should have 

been distributed from  trust share or her personal funds.  Because the consideration 

distributed to  came from general Trust funds, not  share, it was essentially a 

distribution made one-half from each of  and  Trust shares, resulting in  

only being compensated for 25% of his share of the value of the  House, and  

being unjustly enriched in the amount of $83,750.00.  The Court finds this an implausible and 
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required equal distribution between  and  and Paragraph C of the February Order 

required the processing of these distributions within seven days of the  County Farm 

closing. On April 12, 2019, Trustee transferred the IRA accounts from  Trust to 

 (new account numbers  and  respectively).  

ENTERPRISE BANK ACCOUNT   

Paragraph 6 of the Memorandum instructs that the remaining  Bank account 

shall be divided equally between  and  Trustee closed the  Bank account 

and opened a new account at  Bank, which has yet to be distributed to the 

beneficiaries.  

      PERSONAL PROPERTY  

Paragraph 7 of the Memorandum sets forth a list of personal property to be distributed to 

 Paragraph D of the February Order gives  a date certain of March 31, 2019, to 

retrieve the personal property listed, or he forfeits his right to that property. The Second Annual 

Settlement filed shows a distribution to each party for "Personal Property'' in the amount of 

$11,625.00 on March 24, 2019.  

     DISTRIBUTION FOR TRUSTEE'S FEES  

In Paragraph 9 of the Memorandum, the parties agreed that  would receive an 

additional cash distribution of $45,000.00 in lieu of her fees as Trustee and any legal services 

rendered by her to the Trust. This additional cash distribution was made to  on April 5, 

2019.  

PAYMENT OF TRUSTEE'S LEGAL FEES 

Paragraph 12 of the Memorandum requires that all "Trustee's legal fees and expenses 

and all court costs herein, publication expenses, and other expense of litigation shall be paid by 

the Trust." Prior to the execution of the Memorandum, the Trustee had already paid $17,444.75 

in legal fees. In response to the Court's July 11, 2019 Order, Trustee filed a Trustee’s 

Memorandum on July 18, 2019 claiming outstanding legal fees owed by the Trust in the amount 

of $11,410.00. The Court notes that the amount of $1,610.00 (invoiced February 25, 2019) 

claimed in Trustee's Memorandum was paid to Trustee's attorney on March 1, 2019, per the 
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SO ORDERED: 
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May 27, 2020




