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IN THE CIRCUIT COURT OF ST. LOUIS COU  

STATE OF MISSOURI 

 

,     ) 

      ) 

 Plaintiff,     ) 

      ) Cause No.:  

v.       ) 

      ) Division  

,     ) 

      ) 

 Defendants.    )        

 

JUDGMENT 

 

This matter comes before the court on Plaintiff’s request for injunctive relief against 

Defendan . A temporary restraining order was requested by Plaintiff and denied by 

the court on September 15, 2020. On April 16, 2021, at the request of the parties, the court set for 

hearing Plaintiff’s request for a preliminary injunction. The court consolidated the hearing on the 

preliminary injunction with the request for a permanent injunction pursuant to Rule 92.02(c)(3) 

and heard approximately 11 hours of testimony from 5 witnesses over the course of June 14, 2021, 

June 16, 2021 and June 23, 2021. Plaintiff was represented by counsel  and 

. Defendant appeared by counsel  and . 

Both parties requested findings of fact and conclusions of law. Proposed findings of fact 

and conclusions of law were filed by both counsel on July 28, 2021, and the court took the case 

under submission on that date.   

 All fact issues upon which no specific findings are made shall be considered as having been 

found in accordance with the results reached. Any finding of fact equally applicable as a conclusion 

of law is adopted as such and any conclusion of law equally applicable as a finding of fact is 

adopted as such. 

FILED 

 JOAN M. GILMER 
CIRCUIT CLERK

ST. LOUIS COUNTY, MO 

09/13/21
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 After considering all the evidence and judging the credibility of the witnesses and 

evidence, the court, being fully advised, finds and concludes as follows:   

FINDINGS OF FACT 

 1. Plaintiff, ., is a Missouri corporation in good standing doing 

business in St. Louis County. Plaintiff’s primary business consists of providing painting services 

for apartment and property managers in the St. Louis area. 

 2. Defendant  is a former employee of Plaintiff, currently working for 

Defendant  He has worked as a professional painter his entire life and has 35 

total years of painting experience. 

 3. Prior to working for Plaintiff, Defendant  worked for , another 

St. Louis area painting company, as a painter and estimator.   

 4. While working for , Defendant  developed relationships with 

painting customers, some of whom became his personal friends.  

 5. Defendant  began working for Plaintiff in 2007 as a painter as well as an 

estimator. He had 22 years of experience when he began his employment with Plaintiff.  

 6. Defendant bid jobs for Plaintiff, negotiated prices, scheduled jobs, conducted 

site visits and communicated directly with Plaintiff’s customers.  

 7. Defendant  was paid a salary for his work and did not receive any type of 

commission. 

 8. Plaintiff employed salespersons who worked on commission and brought in business 

for Plaintiff. Those salespersons were employed by , (“  

”) not Plaintiff.   
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 9. From time to time, Defendant  worked “side jobs” in which he did work for 

individuals who paid him directly. Defendant  testified credibly that the shareholders of 

Plaintiff were aware that he worked “side jobs” and sometimes referred those “side jobs” to him. 

 10. Defendant became a stockholder in Plaintiff in 2008 and obtained a 10% 

interest in Plaintiff. He signed a Stock Purchase and Stockholder’s Agreement (“Agreement”) 

that contained a non-compete provision, a confidential information provision and a non-

solicitation of employees provision, among other provisions.  

 11. The non-compete provision in the Agreement (Section 10.2) states as follows: 

 During the Restrictive Period, no Stockholder shall, within fifty (50) radial miles of the 

 Company office or any other place where the Business of the Company may hereafter be  

 conducted, whether directly or indirectly, including, but not limited to, through a spouse 

 or blood relative of such Stockholder or such Stockholder’s spouse, without the express 

 written consent of the Company (i) engage in the Business or any aspect thereof for his or 

 her own account, of for the account of others, or assist any others, including, but not  

 limited to, such Stockholder’s spouse or any blood relative of such Stockholder or such 

 Stockholder’s spouse, in engaging in the Business or any aspect thereof; (ii) enter the 

 employ of, or render any services to any person or entity engaged in the Business, 

 including, but not limited to, any entity owned or operated by such Stockholder’s spouse 

 or any blood relative of such Stockholder or such Stockholder’s spouse; or (iii) become 

 interested or affiliated in any such person or entity in any capacity, including, but not 

 limited to, as an individual, partner, shareholder, officer, director, principal, agent, trustee 

 or consultant.  

 

 12. The Restrictive Period of the Agreement is defined as the date of the Agreement until 

two (2) years after the termination of Defendant ’s employment with Plaintiff. 

 13. The confidential information provision of the Agreement (Section 10.3) states as 

follows: 

 Each Stockholder shall keep secret and retain in strictest confidence, and shall not use for 

 the benefit of himself, herself, or others, all confidential matters of the Company and 

 other entities which may hereafter become an affiliate or subsidiary of the Company, 

 including, but not limited to, “know-how,” trade secrets, lists of customer and/or 

 suppliers, details of customers, supplier or consultant contracts, pricing policies, 

 operational methods, marketing plans or strategies, product development techniques or 
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 plans and Business or new personnel acquisition plans known or learned by a 

 Stockholder as a result of his being an employee of the Company.  

  

 14. The non-solicitation of employees provision of the Agreement (Section 10.5) states as 

follows: 

 During the Restricted Period, no Stockholder shall, directly or indirectly, hire or solicit 

 any employee of the Company or any affiliate or subsidiary thereof or any entity which 

 may hereafter become an affiliate or subsidiary of the Company or encourage any such 

 employee to leave such employment.  

 

 15. Defendant  had access to Plaintiff’s confidential information through a program 

called Rollmaster, but so did all of the remaining stockholders of Plaintiff, all of whom are 

actually employed by . Even other employees of  (not just 

stockholders of Plaintiff) had access to Plaintiff’s confidential information through Rollmaster.  

 16. Plaintiff used Rollmaster to store all bids for painting projects. All contact 

information for Plaintiff’s customers could be found in Rollmaster.  

 17. Though Defendant  had access to Rollmaster, Defendant  did not use 

Rollmaster and had to ask for assistance from others to access Rollmaster.  

 18. Defendant  would handwrite bids for painting projects. Those handwritten bids 

were given to Plaintiff’s office staff. Using the Rollmaster program, those individuals would type 

up the bids and collect contact information for the customers. Contact information for customers, 

such as email addresses and phone numbers, could be found on Defendant ’s handwritten 

bids.  

 19. The bids Plaintiff provided to customers were not restricted. Customers were free to 

share those bids with other competing painting companies when customers were bidding 

projects.  
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 20. On February 7, 2020, Defendant  gave notice of his resignation via email. 

Defendant  last worked for Plaintiff on March 12, 2020.  

 21. On his last day of employment, Defendant e returned to Plaintiff his company 

truck and company telephone.  

 22. During the period of February 7, 2020 and March 12, 2020, Defendant  

continued to work for Plaintiff and transitioned his work to others within the company. 

 23. Sometime before his last day of employment with Plaintiff, Defendant  deleted 

all of his emails from Plaintiff’s email account believing the information was not needed. Text 

messages on Defendant ’s company phone were also deleted for the same reasons. Plaintiff 

did not have a policy regarding how employees should manage emails or text messages on 

company equipment.  

 24. Defendant  testified credibly that he did not print, copy, download or otherwise 

take any emails, bids or confidential information of Plaintiff when he left its employment.  He 

also credibly testified that he did not print, copy, download or otherwise take any confidential 

information of Plaintiff as found in Rollmaster. Plaintiff produced no evidence at the hearing that 

Defendant  downloaded any confidential information of Plaintiff from Rollmaster.  

 25. After Defendant  left Plaintiff’s employment, boxes of his handwritten bids 

were found in his office. Those handwritten bids contained contact information for Plaintiff’s 

customers.  

 26. In addition, Defendant testified credibly at trial that business emails were often 

times addressed to multiple people involved with Plaintiff, such as salespersons and office 

employees, so contact information for Plaintiff’s customers could be found there as well.  

 27. Defendant  began working for Defendant  on March 16, 2020.  
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 28. It is clear from the evidence presented at the hearing that the painting industry in the 

St. Louis area is a highly competitive one, especially when it comes to work with apartment 

buildings and property managers. Such painting customers seek multiple bids from multiple 

painting companies and there are rarely any “exclusive” customer relationships between those 

customers and painting companies. Such customers often consider not just price, but the size of 

the job and the availability of a painting company when contracting for work. 

 29. Defendant  and  at  (“ ”) are 

personal friends and have been so for many, many years.  testified credibly that 

Defendant  never solicited work from him on behalf of Defendant .  

also credibly testified that he has sought out bids from both Plaintiff and Defendant  

on behalf of  and the company with the best bid will get the business.  also 

testified credibly that both Plaintiff and Defendant  will have the opportunity to bid 

for work from  in the future.  

 30.  of , another customer of Plaintiff, testified credibly that 

 gets bids from multiple painting companies for its work. He also testified 

credibly that Defendant did not solicit painting work from him when he began working for 

Defendant    

 31.  of , another customer of Plaintiff, also testified 

credibly that Defendant  did not solicit him for business after he started working for 

Defendant .   

 32. At the hearing, Plaintiff submitted Exhibit 40A as a list of customers and revenue 

allegedly lost by Plaintiff to Defendant  after Defendant ’s resignation.  
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 33. Exhibit 40A contains numerous inaccuracies and inconsistencies, including the 

following: 

 a. properties ( ,  and ) is not a lost customer of 

 Plaintiff as  testified credibly that Plaintiff will have the opportunity to bid for 

 that work in the future. 

 b. , a property management company, also solicits multiple bids for work. Plaintiff 

 and Defendant  have both done work for  and Plaintiff continued to do 

 work for  after Defendant e’s employment with Defendant .  

 c. Nine (9) customers allegedly lost were companies that Plaintiff stopped doing work for 

 before Defendant ’s employment with Defendant  ( ,  

 , , , ,   and 

 ). 

 d. Four (4) other customers were doing work for both Plaintiff and Defendant  

  prior to Defendant ’s employment with Defendant  (  

 , , , ). 

 e.  did not begin working with Defendant  until October of 

 2020 (7 months after Defendant  began his employment with Defendant  

 ) and last did work with Plaintiff in July 2019. Defendant  credibly testified 

 that he had nothing to do with the work coming to Defendant  in October of 

 2020.  

 f. As for , Plaintiff did not do work there since March 2019 

 through Defendant ’s last date of employment with Plaintiff was in March 2020. 

  did start using Defendant  in October 2020 (again, 7 
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 months after Defendant  began his employment with Defendant ). 

 Defendant  testified credibly that he had nothing to do with that work coming to 

 Defendant . In addition,  has used Plaintiff for work 

 since Defendant  left its employment.  

 g. Defendant  did work for  before Defendant  

 began his employment with Defendant . 

 h. Another customer of Plaintiff, , stopped doing work with Plaintiff in February 

 2020, but did not begin working with Defendant  until December 2020 (10 

 months after Defendant began his employment with Defendant ). 

 There was no evidence as to who  was using for their painting work for those 10 

 months. 

 i. Defendant  testified credibly that he was not contacted and does not do work for 

  or .  

 j.  is a property management group, not a separate customer. They manage the 

 properties of , ,  and  

  that are referenced above.  

 k.  has never been a customer of Plaintiff, though it is a customer of Defendant 

  

 l.  is not a customer of Defendant .   

 34. Defendant  testified credibly that he wrote down the phone numbers of family 

and friends before he deleted information from his work phone.  

 35. Defendant  testified credibly at the hearing that he did not solicit any employee 

of Plaintiff to become an employee of Defendant .  
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 36. Plaintiff sent Defendant  a letter demanding that they immediately 

terminate Defendant  from their employment, otherwise they would be sued. The letter was 

sent to Defendant , not Defendant . Plaintiff did not ask Defendant  to 

simply refrain from contacting Plaintiff’s customers.  

CONCLUSIONS OF LAW 

 37. There are four factors the court must weigh when considering a motion for 

preliminary injunction. They are (1) the movant’s probability of success on the merits; (2) the 

threat of irreparable harm to the movant absent injunctive relief; (3) the balance between the 

alleged harm and the injury that an injunction’s issuance would inflict on other interested parties; 

and (4) the public interest. State ex rel. Director of Revenue v. Gabbert, 925 S.W.2d 838, 839 

(Mo. banc. 1996). 

 38. The standard for determining whether a permanent injunction should issue is 

essentially the same as for a preliminary injunction, except the movant must show actual success 

on the merits. Amoco Production Co. v. Village of Gambell, 480 U.S. 531, 546, n. 12, 107 S. Ct. 

1396, 94 L.Ed. 2d 542 (1987).  

 39. The court has considered the above factors as applied to the facts and evidence in this 

matter as follows: 

 A. Success on the Merits 

 Non-compete agreements can be enforced when they are reasonable. A non-compete 

agreement is reasonable if it is no more restrictive than is necessary to protect the legitimate 

interests of the employer. Healthcare Services of the Ozarks, Inc. v. Copeland, 198 S.W.3d 604, 

609-610 (Mo. banc 2006). A non-compete agreement is enforceable only to the extent that it 

protects the employer from unfair competition, not from all competition by a former employee. 
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Whelan Sec. Co., v. Kennebrew, 379 S.W.3d 835, 843 (Mo. banc. 2012). Employers have a 

protectible interest regarding their trade secrets and customer relationships, but restrictive 

covenants that limit an individual’s ability to pursue their occupation can be a restraint on trade 

which would be unlawful. JTL Consulting LLC v. Shanahan, 190 S.W.3d 389, 396 (Mo.App. 

2006). Plaintiff must prove that the non-compete provision in the Agreement protects its 

legitimate interests in trade secrets or customer contacts and that the Agreement is reasonable as 

to time and geographic space to be able to successfully enforce the non-compete provision in the 

Agreement.   

 The court concludes that the non-compete provision of the Agreement is unenforceable.  

The non-compete provision in the Agreement prohibits Defendant  from working as a 

painter by barring him from competing for any painting work or working for any person in the 

business of painting. Plaintiff has not shown that Defendant , by merely competing with 

Plaintiff, has infringed upon Plaintiff’s trade secrets or customer contacts. In recognition of this 

issue, Plaintiff has asked the court to consider “blue-penciling” the non-compete provision of the 

Agreement to instead prohibit Defendant  from contacting any customers of Plaintiff for 

which Defendant  did any work while he was employed by Plaintiff. Essentially, Plaintiff 

is asking the court to change the non-compete provision of the Agreement into a non-solicitation 

provision. Such a change would significantly change the terms of the Agreement, to the 

detriment of the employee. Plaintiff has not provided the court with any case where “blue-

penciling” has been done to favor the employer. The court will decline to “blue-pencil” the 

Agreement. The Agreement signed by Defendant  did not contain a non-solicitation of 

customers provision. It would be unfair to now add such a provision when it was not bargained 

for by either party.  
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 Additionally, the court concludes that the non-compete provision of the Agreement is 

unenforceable under the doctrines of waiver and estoppel. Defendant  testified credibly at 

the hearing that he engaged in “side jobs” with the knowledge and consent of Plaintiff. The 

evidence at the hearing was that certain stockholders of Plaintiff sent these “side jobs” to 

Defendant . In effect, Plaintiff invited Defendant  to compete against it while 

Defendant  was still an employee. Plaintiff has waived any objection to competition by 

Defendant  by allowing these “side jobs” and cannot now bar him from the very 

competition they allowed and even encouraged during his employment.  

 Regarding the confidential information provision in the Agreement, Plaintiff did not 

prove that Defendant  took with him any information he knew or learned due to his 

employment by Plaintiff. Defendant  did take with him the phone numbers of family and 

friends. Plaintiff did not prove that those numbers were confidential or not known to Defendant 

 prior to his employment with Plaintiff. In addition, there was evidence at the hearing that 

Plaintiff’s confidential information was shared with other stockholders in Plaintiff, none of 

whom were employees of Plaintiff. Plaintiff did not prove that those stockholders were also 

bound to keep Plaintiff’s confidential information confidential. Even other employees of  

 (not just stockholders of Plaintiff) had access to Plaintiff’s confidential information 

through Rollmaster. There was no evidence presented to the court that those employees were 

bound to keep the information in Rollmaster confidential. The court cannot find that Defendant 

 violated the confidential information provision of the Agreement when no evidence was 

presented showing that he took such information. Further, it appears as though Plaintiff took very 

few steps to limit the access to its confidential information. The court concludes that Defendant 
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 did not violate and is not violating the confidential information provision of the 

Agreement.  

 As for the non-solicitation of employees provision in the Agreement, Defendant  

testified credibly that he did not ask or encourage any employee of Plaintiff to leave their 

employment with Plaintiff and join Defendant . Plaintiff provided no evidence at the 

hearing suggesting that employees of Plaintiff left Plaintiff to work for Defendant  at 

the request or urging of Defendant . The court concludes that Plaintiff has not proven that 

Defendant  violated or is violating the non-solicitation of employees provision in the 

Agreement.  

 B. Irreparable Harm 

 The court also concludes that Plaintiff has failed to show that it will suffer irreparable 

harm unless it is granted injunctive relief. On September 15, 2020 the court found that Plaintiff 

did not show immediate and irreparable harm and declined to issue a temporary restraining 

order. At the preliminary/permanent injunction hearing, Plaintiff provided more of the same kind 

of evidence as it did at the hearing for the temporary restraining order. The court does not find 

that irreparable harm now exists when it did not exist nearly one year ago.  

  Also, for purposes of injunctive relief, irreparable harm is established if monetary 

remedies cannot provide adequate compensation for improper conduct. Minana v. Monroe, 467 

S.W.3d 901, 907 (Mo.App.E.D. 2015). It should be noted that Plaintiff seeks money damages in 

counts II through VII of its Amended Petition. Such claims are incompatible with a claim for 

injunctive relief.   

 

 






