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motion was held.1 Detective  Detective r, and  testified.  After review of the 

evidence and the law, the Court rules as follows.   

Standard 

 Typically, the State has the burden to show by a preponderance of the evidence that a 

motion to suppress should be overruled.  State v. Franklin, 841 S.W.2d 639, 644 (Mo. 

1992).  And, as noted by the State, “[t]he Fifth Amendment’s privilege against self-incrimination 

is a personal right that may only be affirmatively claimed by the witness, not a third party.”  

McCrady v. State, 461 S.W.3d 443, 446–47 (Mo. Ct. App. 2015) (citations omitted).  “As such, a 

criminal defendant has no standing to object to an alleged violation of another person’s Fifth 

Amendment privilege against self-incrimination.”  Id. at 447 (citation omitted).  However, in 

support of his suppression motion, Defendant is not relying on his or  Fifth Amendment 

privilege, but rather he is arguing his due process rights under the Fourteenth Amendment 

require the suppression of  statement and trial testimony in this case.   

 Courts in numerous other jurisdictions have entertained such third-party challenges, 

holding a defendant’s due process rights would be implicated if a witness was coerced into 

making involuntary statements and those statements were admitted against the defendant at trial.  

See, e.g., United States v. Gonzales, 164 F.3d 1285, 1289 (10th Cir. 1999) (subsequent use of 

involuntary statements from witnesses potentially implicate defendant’s due process rights); 

United States v. Dowell, 430 F.3d 1100, 1106–07  (10th Cir. 2005) (defendant has standing to 

challenge voluntariness of a witness’ confession); United States v. Cotto, No. 18-CR-2216-JAP, 

                                                 
1 Defendant’s suppression motion was filed on September 28, 2020.  The Court repeatedly 
offered to hold the evidentiary hearing via WebEx video conference due to the pandemic so the 
motion could be addressed.  Defendant declined each time expressing a desire to conduct the 
hearing “in person.”    
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2019 U.S. Dist. LEXIS 35544, at *36 (D.N.M. Mar. 6, 2019) (defendant had standing to 

challenge voluntariness of witness statements relied upon to establish strength of probable cause 

at the time the search warrant was executed ); United States v. McCluskey, No. 10-2734 JH, 2013 

U.S. Dist. LEXIS 207123, at *3–4 (D.N.M. Sep. 6, 2013) (defendant permitted to challenge 

voluntariness of co-defendants’ statements); United States v. House, 825 F.3d 381, 388 (8th Cir. 

2016) (defendant can seek to exclude witness testimony because it is a result of coerced 

confession); United States v. Gray, No. CR-15-08076-PCT-DGC, 2015 U.S. Dist. LEXIS 

166198, at *14–15 (D. Ariz. Dec. 10, 2015) (defendant may argue use of witness statement at 

trial violated his due process rights because the statement was involuntary).   

Although Missouri courts have not explicitly addressed this issue, they have 

acknowledged the United States Supreme Court’s constitutional prohibition against the use of 

involuntary statements for “any purpose.”  State v. Smoot, 363 S.W.3d 108, 112 n.2 (Mo. Ct. 

App. 2011); see also State v. Phillips, 319 S.W.3d 471, 477 (Mo. Ct. App. 2010) (due process 

under the Fourteenth Amendment prohibits convictions based in whole or in part on involuntary 

confessions).  Thus, the Court finds Defendant has standing to challenge the voluntariness of 

 statement.  However, Defendant will have the burden of proving the statement was 

involuntary.  See Dowell, 430 F.3d at 1107–08 (“By contrast, when a defendant makes a motion 

to exclude coerced testimony of a third party on due process grounds, the burden of proving 

improper coercion is upon the defendant.”); United States v. McCluskey, No. 10-2734 JH, 2013 

U.S. Dist. LEXIS 207123, at *4 (D.N.M. Sep. 6, 2013) (“[defendant] bears the burden to prove, 

by a preponderance of the evidence, that his co-defendants’ inculpatory statements were 

coerced”).    
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Analysis 

 “[T]he standard for determining whether a statement was voluntary is the same whether . 

. .  dealing with a defendant or a third-party witness.” Gonzales, 164 F.3d at 1289 n.1.  “The test 

for voluntariness is whether, under the totality of the circumstances, the [witness] was deprived 

of free choice to admit, to deny, or to refuse to answer and whether physical or psychological 

coercion was of such a degree that [the witness’] will was overborne at the time he confessed.”  

Phillips, 319 S.W.3d at 477 (citations omitted).  “Factors we consider in evaluating the totality of 

the circumstances include, but are not limited to, whether the [witness] was advised of his rights 

and understood them, the [witness’] mental and physical state, the length of questioning, and the 

withholding of food, water, or other physical needs.”  Id.   “Evidence of police coercion is 

necessary to find that a confession is involuntary and thus inadmissible.”  Id. 

  interrogation video revealed she was nineteen and had not finished high school 

although she was in the Job Corps program.  She did not have a driver’s license.  Her baby was 

nine months old, and she was homeless.  At 11:53  stated she felt attacked by the 

Detectives and that she should not be talking to them.2  At 11:55 she repeated she did not feel 

like she should be talking to them  then asked if she was a person of interest, a subject, or 

a witness.  She was told she was a witness “at that point” and at 11:55, she stated she was “ready 

to go.”  In response, Detective said he did not want her “kiddo to get wrapped up in all 

this” because she is  “a new mother.”  She was told they did not “play games” and could “make 

life very difficult.”  He interrupted her telling her things were about to get “real serious” and 

“real bad.”   

                                                 
2 The Court reviewed  interrogation video numerous times and offers some of the 
statements made as examples of some of the information relied upon in reaching its conclusion.   
The Court has not included all relevant statements and directs readers to the video recording.    
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At 11:56,  asked if she was under arrest.  She was told “no” but that she could 

“potentially get wrapped up in this.”  At 11:57 she asked if she “could go now” and was told she 

was going to get herself wrapped up in “a bad way.”   again asked if she “could go now” 

and although she was told she was free to go whenever she wanted, she was warned it was in her 

best interest to talk and asked who picked her up on Tuesday— an issue germane to the criminal 

investigation.    said again, “I’m ready to go.  So I don’t get wrapped up in this, I’ll just go 

ahead and leave.”  She stood up to go, but Detective  told her to “ have a seat and we are 

going to get that worked out for you.”   was left alone from 11:58 to 12:06.   

At 12:06, Detective came back into the room and demanded  phone 

stating, “you’re not going anywhere for a while.”  He warned they are going to have “some 

problems” and stated, “I’m serious you’re not going anywhere.”   stated, “I would like an 

attorney.” Detective  responded “okay that’s fine but I still need your phone.”  She asked 

him to get her dad and asked if she could call him.  Detective  was standing and moved 

closer to on her side of the table saying she was “getting dangerously close to being under 

arrest.”  again requested an attorney saying if she is “not under arrest I want to leave right 

now.”  She repeated, “I’m asking to leave.”  Another male off camera said “hook her up, take her 

phone.”   repeated numerous times she did not want to give up her phone and asked again 

if she can go. She was told “Nope you are going in handcuffs.  You’re not leaving,” and she 

responded stating, “I want an attorney right now. Like right now. I’m not playing.”  At 12:08 she 

was cuffed and her phone was taken.  She again asked, “Can I have an attorney right now,” but 

was told “we can’t provide you with an attorney, you can call one when you are downtown.”  

She asked, “can I have one right now,” but she was left in the interview room alone. 
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At 12:30, Detective  and Detective came into the room.   asked if the 

Detectives had spoken to her dad and she was told she could talk to him when he got there.   

Detective  read the Miranda warnings at 12:31, and  asked “will I be able to go 

home.”  She was told “I don’t have an answer for you at the moment.”   again asked “can I 

get an attorney?” The Detective responded, “You want an attorney?” and  asked, “When 

can I get one?” She was told, “You will have a chance to call when you go down to Jackson 

County if that is what you are choosing to do?”  asked “How long will that be?” but was 

told, “I don’t have an answer for that.” said, “Inaudible – go home to my daughter.” At 

12:32 she is told “Either you want to talk to us or you don’t.”  The interrogation video shows 

 is now defeated.   At 13:12 she consented to a search of her phone.  At 13:20  was 

left alone, and she broke down sobbing.   provided a statement valuable to their 

investigation of the Defendant. 

At the July 23, 2021 evidentiary hearing, Detective and Detective  testified 

they were not in the room and thus, did not hear  request counsel after she was read the 

Miranda warnings.  They both stated had they heard the request, they would have stopped the 

interview.  Detective  was not called by the State to testify  testified she 

voluntarily spoke with the Detectives, but was not allowed to leave when she wanted to leave 

and she never got an attorney.  She said she was allowed to use the restroom once, but otherwise 

was kept in the interview room with no windows and one door that only KCPD could open.  She 

said she eventually continued talking to the Detectives because she “didn’t want to go to jail.”  

stated she felt threatened by the Detectives, felt pressured to say what they wanted her to 
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say,3 and did not know what would happen to her.  She added she was scared, worried she would 

lose her child and go to jail, and she signed the Miranda form because she thought she had to 

sign to get out of the room.  The Court finds this testimony to be credible and consistent with the 

interrogation video.    

The interrogation video shows that once  told Detectives she would talk and stated 

the Defendant did not go in the house with her, the Detectives’ attitudes changed.  They removed 

the handcuffs.  They were friendly and eventually let her talk with her father and leave if she 

wanted.  They offered to help her, and in fact, the Detectives got her a Job Corps placement in 

Iowa.  They visited  in Iowa and obtained additional statements.   testified at the 

evidentiary hearing she remains worried and scared about testifying at trial.  She said she would 

go to jail if she changed her testimony.  The Court finds s hearing testimony to be 

credible.   

The Supreme Court of Missouri has identified factors that are instructive when 

determining whether someone is “in custody.” State v. Werner, 9 S.W.3d 590, 595 (Mo. banc 

2000).  “An accused’s freedom to leave the scene and the purpose, place, and length of an 

interrogation are factors to be considered in making a determination of custody.” Id.  Other 

indicia of custody include: (1) whether the suspect was informed at the time of questioning that 

the questioning was voluntary, that the suspect was free to leave or request the officers to do so, 

or that the suspect was not considered under arrest; (2) whether the suspect possessed 

unrestrained freedom of movement during questioning; (3) whether the suspect initiated contact 

with authorities or voluntarily acquiesced to official requests to respond to questions; (4) whether 

                                                 
3 She testified during her deposition she did not feel pressured. She also said she was telling the 
truth.  This further demonstrates the unreliability of her testimony concerning the Defendant’s 
actions.    
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Once in custody, the requirements of Miranda were triggered.  See State v. Steele, 454 

S.W.3d 400, 406 (Mo. Ct. App. 2015); Christian v. State, 502 S.W.3d 702, 711–12  (Mo. Ct. 

App. 2016) (privilege against self-incrimination exists whether or not a criminal charge is 

pending); State v. Quick, 334 S.W.3d 603, 612 (Mo. Ct. App. 2011) (factors can show police 

have taken suspect into custody, even though no formal declaration of arrest).  And, “[t]he State 

is prohibited from using statements obtained during custodial interrogation not proceeded by 

Miranda warnings.”  State v. Gaw, 285 S.W.3d 318, 321 (Mo. 2009).   

Further,  unambiguously invoked her right to counsel five times before Miranda 

was read.  As a result, questioning should have immediately ceased until an attorney was present.  

Edwards v. Arizona, 451 U.S. 477, 484–85 (1981).  “The Edwards rule serves the prophylactic 

purpose of preventing officers from badgering a suspect into waiving his previously asserted 

Miranda rights . . . .”  Davis v. United States, 512 U.S. 452, 454 (1994).  s interrogation 

video clearly depicts the badgering and resulting waiver of rights the Edwards rule was designed 

to prevent.5   

After Miranda warnings were given,  requested counsel.  Her invocation was again 

ignored and the interrogation continued.  Detective  and Detective r conceded during 

their testimony that at least when  requested an attorney after Miranda was read, all 

questioning should have stopped.  Both testified had they been present when she requested an 

attorney, the questioning would not have continued.  The Edwards rule was violated again when 

                                                 
5 The Court finds even if  invocation of her right to counsel could be defined as 
“anticipatory” since counsel was requested prior to the giving of Miranda warnings, the 
invocation must be recognized since the custodial interrogation was occurring or at least 
imminent.  See, e.g., United States v. Cash, 733 F.3d 1264, 1276–77 (10th Cir. 2013); United 
States v. Rambo, 365 F.3d 906, 909 (10th Cir. 2004); United States v. Muick, 167 F.3d 1162, 
1166 (7th Cir. 1999); United States v. Wright, 962 F.2d 953, 955 (9th Cir. 1992); Alston v. 
Redman, 34 F.3d 1237, 1245 (3d Cir. 1994). 



10 
 

questioning continued.  The Court finds  pre-Miranda and post-Miranda statements are 

excluded.   

 Still at issue, however, is Defendant’s request that  be barred from testifying at 

trial.  The focus again must return to the Defendant’s due process rights and whether the 

admission of s trial testimony would violate his right to a fair trial.  Thus, the Court must 

determine whether testimony was involuntary and coerced.  Gonzales, 164 F.3d at 1289.  

“A statement is involuntary if the government’s conduct caused the witness’ will to be overborne 

and his capacity for self-determination critically impaired.”  Id. (internal quotations and citations 

omitted).  After a review of the totality of the circumstances, the Court finds s will was 

overborne, and her statement was involuntary and coerced.  United States v. McCluskey, No. 10-

2734 JH, 2013 U.S. Dist. LEXIS 207123, at *4 (D.N.M. Sep. 6, 2013) (Court must assess both 

the witnesses’ characteristics and the details of the interrogation).   

 was nineteen, uneducated, and dependent on others for transportation and shelter.  

She had a newborn child.  Detectives threatened to make her and her child’s life hell and warned 

she could lose her child.6  Even so, she initially forcefully and unambiguously asked to leave ten 

times and asked for an attorney eight times.  She asked to speak to her father at least four times.  

But, she repeatedly was barred from leaving and denied counsel.  She was physically 

intimidated, locked in a room, prevented from speaking to her father, and her only connection to 

the outside world—her telephone—was taken without her permission after she said numerous 

times she did not want to give it to Detectives. When she would not cooperate, she was told she 

was going to be arrested, and she was put in handcuffs.   

                                                 
6 Under other circumstances, the interrogation techniques used by Detectives here would not be 
improper, but the Court must consider the totality of the circumstances presented, and the 
Detectives’ repeated violation of rights significantly impacts the analysis.     
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The Detectives’ actions were deliberate and designed to skirt Miranda protections.  The 

message to  was clear—you have no rights, you have no choice, you are at our mercy and 

so is your child.  At that point,  was willing to do what it took to go home and be with her 

daughter as evidenced by her comments during the interrogation and the change in her 

demeanor.  This was confirmed during her hearing testimony under oath.   

The Court cannot conclude that a reasonable person of  experience and in her 

circumstances would have understood she retained a real choice about talking with the 

Detectives.  In fact, the Detectives made sure by repeatedly violating her rights that she knew she 

had no choice.  She credibly believed she had to cooperate and tell them what they wanted to 

hear.  When she made a statement consistent with what the Detectives wanted her to say, she was 

rewarded with seeing her father, the return of her phone, and release from custody.  Then she 

was placed in Iowa by the Detectives and further cooperated after visits from Detectives.  The 

passage of time has not lessoned the impact on   Any in-court testimony would be 

affected by the same coercion.  She credibly testified she remained scared about testifying and 

believed she faced jail if she changed her testimony.  While she said her statements to Detectives 

about Defendant’s whereabouts were truthful, unfortunately, due to the Detectives’ repeated 

violation of  rights, her testimony is now untrustworthy.   

This untrustworthiness is exactly what Miranda and the United States Constitution 

attempts to prevent.  See, e.g. Edwards, 451 U.S. at 484–85; Missouri v. Seibert, 542 U.S. 600, 

617 (2004) (Miranda’s purpose is to reduce risk coerced confessions would be admitted); Gaw, 

285 S.W.3d at 325 (interrogators cannot deliberately plan to undermine Miranda; prosecution 

may not use statements from custodial interrogation if no demonstration of procedural safeguards 

effective to protect rights);  State v. Hughes, 272 S.W.3d 246, 255 (Mo. Ct. App. 2008) (ultimate 
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touchstone of the analysis is, under the circumstances, was witness given a real and informed 

choice whether to make statements or terminate the discussion); State v. Wilson, 169 S.W.3d 

870, 879 (Mo. Ct. App. 2005) (statement of nineteen year old, unsophisticated defendant 

properly suppressed when Miranda delay was strategic and caused risk of coerced confession); 

Raphael v. State, 994 P.2d 1004, 1007 (Alaska 2000) (statements that are product of coercion 

may be unreliable and untrustworthy, and thus should be excluded as evidence); Clanton v. 

Cooper, 129 F.3d 1147, 1157 (10th Cir. 1997) (coerced confession violates the Constitution and 

renders the confession unreliable).   

The State argues  was not denied food and water, was not beaten, and her child was 

not actually removed.  However, courts have “recognized that coercion can be mental as well as 

physical, and that the blood of the accused is not the only hallmark of an unconstitutional 

inquisition.” Blackburn v. Alabama, 361 U.S. 199, 206 (1960).  “A number of cases have 

demonstrated, if demonstration were needed, that the efficiency of the rack and the thumbscrew 

can be matched, given the proper subject, by more sophisticated modes of ‘persuasion.’”  Id.  “A 

prolonged interrogation of an accused who is ignorant of his rights and who has been cut off 

from the moral support of friends and relatives is not infrequently an effective technique of 

terror.”  Id.  Here, not only was  “cut off” from support, but her rights were violated again 

and again ratcheting up and magnifying the pressure resulting in mental coercion and the 

unreliability of her testimony.  Defendant has met his burden of showing his due process rights 

would be violated if s statements or trial testimony were admitted into evidence.  

Therefore, his motion to suppress is granted.   

For the foregoing reasons, it is hereby 






