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IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI  

AT KANSAS CITY 

 

 

         ) 

           ) 

               Movant,                  )       

                      )      Case No.  

v.           )       

           ) 

STATE OF MISSOURI,        ) 

           ) 

               Respondent.                  )    

 

 

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND JUDGMENT  

 
This matter comes before the Court on Movant ’ Amended Motion to Vacate, 

Set Aside, or Correct Judgment and Sentence pursuant to Missouri Supreme Court Rule 29.15. 

Having considered the pleadings, reviewed the record on file, and heard the evidence adduced 

during evidentiary hearings, the Court finds and concludes that Movant’s Amended Motion to 

Vacate, Set Aside, or Correct Judgment and Sentence should be, and hereby is, DENIED. The 

Court further makes the following Findings of Fact, Conclusions of Law, and Judgment:  

FINDINGS OF FACT 

1. On September 16, 2016, a grand jury indicted Movant on five (5) counts of the class 

A felony of Robbery in the First Degree and five (5) counts of the unclassified felony of Armed 

Criminal Action. 

2. An Information in Lieu of Indictment was subsequently filed on November 21, 

2017, wherein Movant was charged with four (4) of Robbery in the First Degree and four (4) 

counts of Armed Criminal Action. 
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3. A jury trial in case number was held the week of December 4, 

2017, in Division 11 of the Circuit Court of Jackson County.1 

4. The jury returned its verdict on December 12, 2017, unanimously finding Movant 

guilty of the following offenses: 

a. Count I: Class A felony of Robbery in the First Degree; 

b. Count II: Unclassified felony of Armed Criminal Action; 

c. Count III: Class A felony of Robbery in the First Degree; 

d. Count IV: Unclassified felony of Armed Criminal Action; 

e. Count V: Class A felony of Robbery in the First Degree; 

f. Count VI: Unclassified felony of Armed Criminal Action; 

g. Count VII: Class A felony of Robbery in the First Degree; and 

h. Count VIII: Unclassified felony of Armed Criminal Action. 

5. On February 23, 2018, Movant was sentenced to twelve (12) years in the Missouri 

Department of Corrections on each count of Robbery in the First Degree (Counts I, III, V, and VII) 

and three (3) years in the Missouri Department of Corrections of each count of Armed Criminal 

Action (Counts II, IV, VI, and VIII). All terms of imprisonment were to be served concurrently.   

6. Assistant Public Defender  represented Movant during both 

the guilt and penalty phases of Movant’s trial. 

7. Assistant Prosecuting Attorneys  

represented Respondent during both the guilt and penalty phases of Movant’s trial. 

                                                           
1 Movant’s trial and sentencing hearing were conducted by the Honorable  Circuit 

Judge of   subsequently retired from the bench on March 16, 2020, during 

the pendency of Movant’s Rule 29.15 action and the case was reassigned to the undersigned judge 

after appointment to .   
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8. Following his conviction, Movant filed a Notice of Appeal to the Court of Appeals 

for the Western District of Missouri on March 2, 2018.  

9. On April 30, 2019, the Court of Appeals for the Western District of Missouri 

affirmed Movant’s convictions and sentences, issuing the mandate on May 22, 2019. 

10. Movant timely filed a pro se Motion to Vacate, Set Aside, or Correct Judgment or 

Sentence with this Court on August 5, 2019. 

11. Counsel from the Appellate/PCR Division of the Western District Public Defenders 

Office was appointed to represent Movant on August 6, 2019. 

12. On December 4, 2019, Movant timely filed an Amended Motion to Vacate, Set 

Aside, or Correct Judgment and Sentence with this Court.  

13. Respondent filed its Brief in Opposition to Movant’s Motion to Vacate, Set Aside, 

or Correct Judgment and Sentence with this Court on July 28, 2020.  

14. Evidentiary hearings on Movant’s Amended Motion were held on November 12 

and 30, 2020, at which time the Court heard evidence, took judicial notice of the entire court file 

in case number , and took this matter under advisement. 

SUMMARY OF LAW 

 Movant’s post-conviction action is premised on claims of ineffective assistance of counsel. 

Criminal defendants are guaranteed the right to effective assistance of counsel under the Sixth and 

Fourteenth Amendments to the United States Constitution and Article I, Sections 10 and 18(a) of 

the Missouri Constitution. See Strickland v. Washington, 466 U.S. 668, 706 (1984); State v. Shurn, 

866 S.W.2d 447, 455 (Mo. banc 1993). To prevail on a claim of ineffective assistance of counsel, 

Movant must show (1) that trial counsel’s performance was deficient and (2) that said deficiency 

prejudiced Movant’s defense. See Strickland, 466 U.S. at 687. Movant “must satisfy both the 
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performance prong and the prejudice prong to prevail on an ineffective assistance of counsel 

claim.” Sanders v. State, 738 S.W.2d 856, 857 (Mo. banc 1987) (emphasis in original).  

 In reviewing a claim for ineffective assistance of counsel, the Court is not required to 

consider both Strickland prongs. If Movant fails to satisfy the first prong, the Court need not 

consider the second. Id.; see also Strickland, 466 U.S. at 697. Likewise, the Court is not required 

to consider the issue of performance before examining for prejudice. Id. Thus, the Court maintains 

the discretion to address the issue of prejudice without first determining whether counsel’s conduct 

was deficient.  

 In determining whether trial counsel’s performance was deficient, the Court considers 

whether trial counsel’s conduct was “reasonable.” The Court’s review of trial counsel’s 

representation begins with the presumption that trial counsel is competent. See Amrine v. State, 

785 S.W.2d 531, 534 (Mo. banc 1990). In Jones v. State, the Missouri Court of Appeals opined: 

The motion court should make every effort to eliminate the distortion wrought by 

hindsight and to evaluate the challenged conduct from counsel’s perspective at the 

time of the conduct. There is a strong presumption that criminal defense counsel’s 

conduct falls within “the wide range of reasonable professional assistance,” and a 

movant must overcome the presumption that certain actions of counsel might be 

regarded as sound trial strategy.  

 

773 S.W.2d 156, 158 (Mo. Ct. App. 1989) (quoting Strickland, 466 U.S. at 669). Accordingly, one 

seeking to vacate, set aside, or correct a judgment based on ineffective assistance of counsel must 

establish that trial counsel’s acts or omissions were beyond the scope of conduct that would be 

considered professionally competent conduct by attorneys in similar circumstances.  

 In doing so, Movant must overcome the strong presumptions that trial counsel is competent 

and that the challenged acts or omissions were decisions made as part of sound trial strategy in the 

exercise of trial counsel’s professional judgment. See State v. McElroy, 838 S.W.2d 43, 48 (Mo. 

Ct. App. 1992); State v. Lopez, 836 S.W.2d 28, 35 (Mo. Ct. App. 1992). Because deficient 
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performance of trial counsel must be affirmatively proven, Movant bears the “heavy burden” of 

rebutting the presumption of competence by proving that trial counsel’s representation fell below 

an objective standard of reasonableness by a preponderance of the evidence. See Sanders, 738 

S.W.2d at 858; see also Sidebottom v. State, 781 S.W.2d 791, 796 (Mo. banc 1989).  

 Claims of ineffective assistance of counsel generally cannot succeed if based on challenges 

to strategic decisions made by trial counsel because “[s]trategic choices made after thorough 

investigation of the law and facts are virtually unchallengeable.” State v. Twenter, 818 S.W.2d 

628, 635 (Mo. 1991) (citing Strickland, 466 U.S. at 690). As the United States Supreme Court has 

noted, “[t]here are countless ways to provide effective assistance in any given case. Even the best 

criminal defense attorneys would not defend a particular client in the same way.” Strickland, 466 

U.S. at 689. As a result, “[r]easonable choices of trial strategy, no matter how ill-fated they appear 

in hindsight, cannot serve as a basis for a claim of ineffective assistance.” Clayton v. State, 63 

S.W.3d 201, 206 (Mo. banc 2001); see also Mann v. State, 245 S.W.3d 897, 903 (Mo. Ct. App. 

2008).  

 “A strategic decision is reasonable if it was made with the same skill and diligence another 

reasonably competent attorney would use under similar circumstances.” Clayton, 63 S.W.3d at 

207. Thus, to fulfil Strickland’s deficient performance prong, Movant must affirmatively show 

that trial counsel’s representation not only fell below the objective standard of reasonableness, but 

also that the challenged conduct was not part of counsel’s trial strategy.  

 If deficient performance of trial counsel is established, however, one claiming ineffective 

assistance of counsel must also establish prejudice by a preponderance of the evidence. See State 

v. Young, 844 S.W.2d 541, 546 (Mo. Ct. App. 1992). Notably, prejudice is not presumed from a 

showing of deficient performance of trial counsel, but instead, must be affirmatively proven. See 
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Strickland, 466 U.S. at 693; Sidebottom, 781 S.W.2d at 796. To make an adequate showing of 

prejudice, Movant must prove that a reasonable probability exists that, absent the alleged error(s) 

of trial counsel, the result of the proceeding would have been different. See State v. White, 798 

S.W.2d 694, 697 (Mo. 1990); Leisure v. State, 828 S.W.2d 872, 875 (Mo. 1992); Moore v. State, 

827 S.W.2d 213, 215 (Mo. 1992).  

 “A reasonable probability is a probability sufficient to undermine the confidence in the 

outcome.” White, 798 S.W.2d at 697 (quoting Strickland, 466 U.S. at 694). In satisfying this 

requirement, “simply showing that the alleged error had a conceivable effect on the trial outcome 

is not sufficient; instead, the appellant must show that, absent the error, there is a reasonable 

probability that he would have been found not guilty.” Johnson v. State, 189 S.W.3d 640, 645 (Mo. 

Ct. App. 2006) (citing Anderson v. State, 66 S.W.2d 770, 775 (Mo. Ct. App. 2002)). To determine 

whether such a reasonable probability exists, the Court considers the totality of the evidence and 

circumstances of the case. See Strickland, 466 U.S. at 695; Jones, 773 S.W.2d at 158.  

 Moreover, Movant’s post-conviction motion is subject to specific pleadings requirements, 

and failure to adhere to each of those requirements will result in the denial of Movant’s request for 

relief. Post-conviction claims of ineffective assistance of counsel are subject to three requirements: 

(1) Movant must allege facts, not conclusions, which warrant relief if true; (2) the facts alleged by 

Movant must not be refuted by the record; and (3) the matters complained of must have resulted 

in prejudice to Movant’s defense. See State v. Pendas, 855 S.W.2d 512, 516 (Mo. Ct. App. 1993); 

Boggs v. State, 742 S.W.2d 591, 594 (Mo. Ct. App. 1987); Milentz v. State, 785 S.W.2d 722, 724 

(Mo. Ct. App. 1990); Short v. State, 771 S.W.2d 859, 863 (Mo. Ct. App. 1989); Thomas v. State, 

736 S.W.2d 518, 519 (Mo. Ct. App. 1987).  
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Finally, the Court reviews and analyzes each of Movant’s claims of ineffective assistance 

of counsel individually, as opposed to considering all claims jointly for their cumulative effect. 

See State v. Brooks, 960 S.W.2d 479, 500 (Mo. 1997). “If counsel’s conduct is not constitutionally 

ineffective in any individual instance, counsel cannot be held ineffective on the whole.” Id. 

Accordingly, for Movant to succeed on a claim for ineffective assistance of counsel, at least one 

of his claims must independently satisfy the performance prong and the prejudice prong of 

Strickland. Movant’s claims may not be analyzed for deficient performance and prejudice in the 

aggregate. 

CONCLUSIONS OF LAW 

 Movant’s Amended Motion to Vacate, Set Aside, or Correct Judgment and Sentence 

alleges ineffective assistance of trial counsel in two regards. First, claim 8(A) alleges that Movant’s 

attorney, hereinafter “Trial Counsel”), rendered ineffective assistance of 

counsel by failing to present evidence and testimony regarding the locations where Movant resided 

is support of Movant’s alibi defense. Second, claim 8(B) alleges that Trial Counsel’s failure to 

object to certain testimony of Detective  during the penalty phase rendered his 

representation of Movant ineffective. The Court finds that both claims contained in Movant's 

Amended Motion are without merit and unsupported by fact and/or law. 

A. Claim 8(A): Failure to Present Evidence and Testimony: 

Movant’s first claim alleges that Trial Counsel’s decisions to forego introducing Movant’s 

driver’s license as evidence of his residence and to not call Movant’s aunt to testify that Movant 

had been staying with her rendered Trial Counsel’s performance deficient by failing to adequately 

present Movant’s alibi defense. The Missouri Supreme Court has held that “[c]ounsel are not 

ineffective in making reasonable strategic choices and decisions as to what evidence to present.” 
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Middleton v. State, 103 S.W.3d 726, 738 (Mo. 2003). Likewise, “[t]he selection of witnesses and 

evidence are matters of trial strategy, virtually unchallengeable in an ineffective assistance claim.” 

Edwards v. State, 200 S.W.3d 500, 518 (Mo. banc 2006). 

Here, Trial Counsel’s decision not to introduce Movant’s driver’s license as evidence of 

his residential address in support of Movant’s alibi defense was a reasonable strategic decision. 

An alibi defense “places the defendant at the relevant time in a different place than the scene 

involved and so removed therefrom as to render it impossible for defendant to be the guilty party.” 

Williams v. State, 8 S.W.3d 217, 220 (Mo. Ct. App. 1999) (quoting State v. Hopkins, 947 S.W.2d 

826, 828 n. 1 (Mo. Ct. App. 1997)). The address listed on Movant’s driver’s license carries minimal 

evidentiary weight in establishing Movant’s whereabouts at the times the armed robberies were 

committed. The fact that Movant’s residence was approximately ten miles from the general area 

where the robberies occurred does not render it impossible for Movant to have been the person 

who committed the robbery. Thus, Movant’s address as listed on his driver’s license bears little 

relevance to Movant’s alibi defense, and Trial Counsel’s decision to exclude that evidence was a 

reasonable choice made in furtherance of sound trial strategy. As discussed below, the use of 

Movant’s drivers license address would have been contradictory from other evidence presented at 

trial, including Movant’s own testimony about where he stayed during the time of the offenses. 

Likewise, Trial Counsel’s decision not to call Movant’s aunt, s, to testify that 

Movant often stayed at her residence was reasonable. “Trial Counsel’s decision not to call a 

witness is ‘presumptively a matter of trial strategy and will not support a claim of ineffective 

assistance of counsel unless the defendant clearly establishes otherwise.’” Hurst v. State, 301 

S.W.3d 112, 117 (Mo. Ct. App. 2010) (quoting Williams v. State, 168 S.W.3d 433, 441 (Mo. banc 

2005)). To succeed on an ineffective assistance of counsel claim grounded in counsel’s failure to 
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call a witness, “Movant must demonstrate: (1) trial counsel knew or should have known of the 

existence of the witness; (2) the witness could be located through reasonable investigation; (3) the 

witness would testify; and (4) the witness’ testimony would have produced a viable defense.” 

Hurst, 301 S.W.3d at 117 (citing Williams, 168 S.W.3d at 441); see also Wren v. State, 313 S.W.3d 

211, 217 (Mo. Ct. App. 2010).  

For testimony to provide an alibi defense, it must “so far remove [the defendant] from the 

scene of the crime at the relevant time to render it impossible that [the defendant] is the guilty 

party.” Williams v. State, 8 S.W.3d 217, 220 (Mo. Ct. App. 1999). Accordingly, it is a reasonable 

strategic decision “not to call witnesses whose testimony does not support an alibi defense but only 

accounts for movant’s whereabouts before or after the time of the crime.” Helmig v. State, 42 

S.W.3d 658, 670 (Mo. Ct. App. 2001). 

Notably, Trial Counsel called several witnesses to support an alibi defense.  

testified she was in a relationship with Movant. Trial Tr. 526-27.  testified she was with 

Movant at his mother’s house the weekend of July 17, 2016. Id. at 529-30. Trial Counsel called 

Movant’s mother, , to testify on behalf of Movant. Id. at 538.  testified 

that Movant was spending time with her, his brothers and sisters, and   

also testified about Movant’s location the weekend of July 17, 2016, and August 3 and 4, 2016. 

Id. at 542-47. Trial Counsel called  mother, , to testify on behalf of 

Movant. Id. at 551.  testified that Movant “pretty much” resided with her and  in 

2016. Id. at 552. Finally, Movant testified in his defense. Id. at 560. When asked where he lived, 

Movant stated “[w]ell, I don’t really reside nowhere, because I be at my girl’s mom’s house.” Id. 

at 561. Movant testified about how he worked at  home and that he generally spent time 

at  home or his mother’s home. Id. at 563-65. Movant continued to testify that in the 
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weeks after July 4, 2016, he would be at his mother’s home or with  at  home. 

Id. at 570.           

In this postconviction action, Movant has not shown that ’ testimony would 

have produced a viable alibi defense. At the first evidentiary hearing held by the Court,  

conceded that she was not with Movant at all relevant times and could not definitively say exactly 

where he was at the times the robberies occurred.  noted that although Movant spent a 

majority of his time at her residence, she worked away from the home and lacked knowledge of 

Movant’s whereabouts at all times. Critically,  testified that she cannot recall whether 

Movant was at her home during the specific dates and times the robberies were committed. Thus, 

at best, ’ testimony at trial would have accounted for Movant’s tendency to remain 

inside her home; however, Ms. Hayes could not have removed Movant so far from the location of 

the robberies on the precise days and times they took place so as to render Movant’s guilt 

impossible.    

Movant has not established that Trial Counsel either knew or should have known that 

 existed as a potential witness. The Court finds Trial Counsel’s testimony credible 

that he did not speak with  and that he would have spoken to her had he known it was 

an option.  Even if Trial Counsel had contact with , this Court finds her testimony would 

not have produced a viable defense. ’ testimony at the evidentiary hearing was 

contradictory to the testimony of Movant, Movant’s mother , and 

 The testimony of all those individuals (including Movant) was consistent that 

Movant generally resided at or spent time at  residence with  and his mother’s 

residence at the time of the offenses. Offering testimony from an aunt that contradicted all this 

testimony would not have been a reasonable decision or trial strategy. This Court finds Trial 
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Counsel’s decision to not present ’ testimony was not deficient and was objectively 

reasonable in light of the other evidence presented. The Court further finds there is no reasonable 

probability that had  testified, the result would have been different. The jury heard alibi 

testimony from Movant and close relatives and associates and still found Movant guilty. Adding 

contradictory evidence from  who admittedly has a “foggy memory” would not have 

changed the result in trial.    

Measured by the standards above, the Court finds Trial Counsel was not ineffective for 

failing to call . The Court further finds that had  testified, it would not 

have produced a different result in Movant’s trial. The same analysis applies to the address on 

Movant’s driver’s license. In addition to a license address being an unreliable indicator of a 

person’s location at a specific time, the jury heard alibi testimony from multiple witnesses that 

conflicted with Movant’s driver’s license address. Accordingly, the Court finds Trial Counsel was 

not deficient for failing to use the license address, and even if presented to the jury, the evidence 

would not have produced a different result. Because ’ testimony and Movant’s license 

address were unlikely to have established a viable alibi defense, Movant has not proven his claim 

for ineffective assistance of counsel based on Trial Counsel’s failure to call her as a witness. Claim 

8(A) is hereby DENIED. 

B. Claim 8(B): Failure to Object: 

Movant’s second and final claim alleges that Trial Counsel was ineffective by failing to 

object to certain testimony of Detective during the penalty phase on the basis that 

Respondent had failed to prove that Movant had in fact engaged in the conduct discussed by a 

preponderance of the evidence. Specifically, Movant cites three portions of Detective s 

testimony that Trial Counsel should have objected to: (1) that Movant was a member of the Swag 



 12 

Nation gang, which was a target of police investigation; (2) that Movant had previous contact with 

police regarding suspicious parties, shots fired, and other disturbances; and (3) that Movant and 

fellow gang members had been charged with burglary and subjected to a diversion program. 

The Court of Appeals for the Western District of Missouri articulated the standard for claims 

of ineffective assistance of counsel grounded in trial counsel’s failure to object in State v. Radley. 

The Court provided: 

Decisions concerning whether or when to make objections at trial are left to the 

judgement of counsel. Ineffective assistance of counsel is not to be determined by 

a post-trial academic determination that counsel could have successfully objected 

to evidence in a given number of instances. The failure to object to objectionable 

evidence does not establish ineffective assistance of counsel unless the evidence 

resulted in a substantial deprivation of the accused right to a fair trial. Counsel’s 

failure to object to particular evidence can constitute mere “trial error” not arising 

to constitutional proportions and thus not cognizable in a post-conviction motion.  

 

904 S.W.2d 520, 525 (Mo. Ct. App. 1995) (internal citations and quotation marks omitted). 

Accordingly, defendants are generally “held to the consequences of counsel’s failure to object, 

whether the failure is the result of a strategic decision, or is due to inadvertence. The fact that a 

meritorious objection is not made does not demonstrate incompetence.” Jones v. State, 784 S.W.2d 

789, 793 (Mo. banc 1990). Accordingly, for a claim of ineffective assistance of counsel for failure 

to object to succeed, Movant bears the burden of proving (1) that the objection would have been 

meritorious were it made and (2) that counsel’s failure to object resulted in a substantial 

deprivation of Movant’s right to a fair trial. See Rickey v. State, 52 S.W.3d 591, 596 (Mo. Ct. App. 

2001) (citing Ruff v. State, 815 S.W.2d 460, 465 (Mo. Ct. App. 1991)).  

 Here, Movant argues that Trial Counsel’s representation was ineffective due to his failure 

to object to testimony regarding gang affiliations, prior police contact, and prior criminal charges. 

However, the record directly refutes Movant’s assertion, evidencing the great lengths Trial 

Counsel went in an attempt to keep this evidence from the jury. Prior to trial, Trial Counsel filed 
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a Motion in Limine seeking to exclude evidence of Movant’s prior bad acts. The Court held a 

hearing on that motion the morning of trial, wherein Trial Counsel’s Motion in Limine was denied. 

Once in the penalty phase, Trial Counsel repeatedly objected to Detective s testimony 

regarding these precise topics. In fact, during Detective s brief direct examination, Trial 

Counsel objected three times, and in response to each objection, the Court ruled in Trial Counsel’s 

favor. See Trial Tr. 693-94, 696. Because the facts alleged by Movant in this claim are refuted by 

the record, Movant’s claim must be denied. See State v. Pendas, 855 S.W.2d 512, 516 (Mo. Ct. 

App. 1993) (providing that the facts alleged by a movant in a Rule 29.15 motion “must be 

unrefuted by the record”). 

 Moreover, Movant has not proven that the objections Trial Counsel allegedly did not make 

would have been meritorious, a showing necessary to succeed on this claim. See Rickey v. State, 

52 S.W.3d 591, 596 (Mo. Ct. App. 2001) (listing “the objection would have been meritorious” as 

one element of an ineffective assistance of counsel claim based on failure to object). “As a general 

rule, the trial court has discretion during the punishment phase of trial to admit whatever evidence 

it believes may be helpful to the jury in assessing punishment.” State v. Fassero, 256 S.W.3d 109, 

118-19 (Mo. banc 2008) (citing State v. Winfield, 5 S.W.3d 505, 515 (Mo. banc 1999)). Evidence 

helpful to the jury in assessing punishment during the penalty phase includes evidence that either 

supports or mitigates punishment. See RSMo. § 557.036.3. “Such evidence may include . . . the 

history and character of the defendant.” Id.  

Evidence pertaining to the defendant’s character encompasses “evidence detailing the 

circumstances of prior convictions, evidence of a defendant’s prior unadjudicated criminal 

conduct, and evidence of the defendant’s conduct that occurred subsequent to the crime being 

adjudicated.” State v. Hadley, 357 S.W.3d 267, 273 (Mo. Ct. App. 2012) (quoting State v. Cole, 



 14 

71 S.W.3d 163, 174 (Mo. banc 2002)). However, the jury may consider evidence of criminal 

conduct for which the defendant was never convicted during the penalty phase only if “such 

evidence [is] proven by a preponderance of the evidence.” State v. Fassero, 256 S.W.3d 109, 119 

(Mo. banc 2008) (citing State v. Clark, 197 S.W.3d 598, 601 (Mo. banc 2006)).  

Accordingly, to show that the objections would have been meritorious, Movant bears the 

burden of establishing that Detective  testimony would have been inadmissible due to 

Respondent’s failure to prove by a preponderance of the evidence that Movant actually engaged 

in the activities discussed by Detective . This Court finds that Movant’s gang affiliation, 

interactions with police, and prior criminal charges were proven by a preponderance of the 

evidence; therefore, this claim must fail.  

First, Respondent proved Movant’s affiliation with the gang Swag Nation by a 

preponderance of the evidence. Trial Counsel questioned Detective regarding Movant’s 

alleged gang affiliation during the pre-trial hearing on Movant’s Motion in Limine, during which 

time Detective  indicated that Movant had been identified and validated as a Swag Nation 

gang member by police. See Trial Tr. 26-27. During the penalty phase of trial, Detective  

testified about his knowledge of the Swag Nation gang generally and Movant’s affiliation with it. 

Id. at 690-97. This Court finds that through Detective s testimony, Respondent showed it 

was more likely than not that Movant was a Swag Nation member; therefore, any objection 

claiming Respondent’s failure to prove that Movant was in fact affiliated with Swag Nation by a 

preponderance of the evidence would not have been meritorious.  

Respondent also established that Movant had previous contact with police regarding 

suspicious parties, shots fired, and other disturbances by a preponderance of the evidence. Prior to 

trial, Trial Counsel questioned Detective  regarding his previous contacts with Movant. Id. 
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at 22-26. Detective  detailed his personal experiences with Movant, which includes five to 

ten direct interactions with Movant. Id. Next, Respondent called Detective  as witness 

during the guilt phase of trial, during which time he testified about his past contacts with Movant. 

Id. at 438-40. Finally, Detective again described the nature of his direct contacts with 

Movant during the penalty phase, testifying that those personal interactions were primarily in 

response to “suspicious-party calls, disturbances, and shots-fired calls.” Id. at 697. This Court finds 

that through Detective  testimony detailing his own personal experiences, Respondent 

established by a preponderance of the evidence that Movant’s prior police interactions resulted 

from Movant’s involvement in illegal activities; any objection challenging this evidentiary 

threshold would not have been meritorious.   

Finally, the evidence presented by Respondent proved by a preponderance of the evidence 

that Movant was previously charged with burglary and placed in a diversion program. During 

Movant’s sentencing hearing, Detective testified to his knowledge regarding Movant’s 

prior burglary charge and its disposition. Id. at 697-99. Notably, Movant’s own counsel 

acknowledged the 2013 burglary charge, stating, “As a matter of fact, the only charge he’s ever 

had was the one from 2013.” Id. at 699. When considered together, these statements prove 

Movant’s prior burglary charge by a preponderance of the evidence, rendering any objection to 

this evidence grounded in the failure to make such a showing meritless.   

As to claim 8(B), the Court concludes that the factual allegations supporting this claim are 

directly refuted by the record, thereby causing the claim to fail. Claim 8(B) further fails because 

Movant has not shown that the specific objections Trial Counsel allegedly failed to make would 

have been meritorious. Accordingly, claim 8(B) is hereby DENIED. 
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CONCLUSION 

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Movant’s 

Amended Motion to Vacate, Set Aside, or Correct Judgment and Sentence pursuant to Missouri 

Supreme Court Rule 29.15 is hereby DENIED, and this matter is dismissed with prejudice. 

IT IS SO ORDERED. 

 

______February 5, 2021_________   ____________________________________ 

            Date                        Judge Adam Caine 
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