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 2. In 2018, the criminal charges of three counts of Murder 2nd and three counts of 

Armed Criminal Action were brought against Petitioner.  He subsequently pled guilty to all six 

counts in Case No. 1816-CRXXXX-XX, and was sentenced to 20 years on each count to run 

concurrent.  It should be noted that the Murder 2nd charges are 85% crimes and Petitioner must 

serve a minimum of 85% before he is eligible for parole.  On May 28, 2019, while these charges 

were pending, M.B. (“Movant”), filed a Motion to Intervene and a Motion to Modify seeking third-

party custody of the minor child.  Movant,  paternal grandmother, claimed to be the primary 

caregiver of the minor child.  Alleging both Petitioner and Respondent were unfit, unwilling or 

unable to care for the minor child, she sought sole legal and physical custody of the minor child.  

Respondent filed a Counter-Motion to Modify, alleging that Petitioner had taken the child with 

him while engaging in criminal activity and that Movant acted to keep the child from Respondent. 

1 

3. Due to the allegations made by Movant and Respondent, a Guardian ad Litem was 

appointed to represent the minor child.  During the pendency of the action, the minor remained in 

Respondent’s custody but a temporary order was entered to permit Movant supervised visitation 

with the minor through the Connections Program.  However, it should be noted that Movant’s 

Motion to Intervene was never formally approved by the Court.   

4. This matter was transferred to the undersigned on July 1, 2020.  Trial was conducted on 

August 10, 2020.  Prior to the presentation of evidence, this Court ruled on outstanding discovery 

motions and imposed sanctions against Petitioner and ruled that Movant would be precluded from 

calling non-disclosed witnesses.  Movant then withdrew both motions and dismissed the third-

                                                 
1 Movant also filed a Petition for Third-Party Custody in Case No. 1916-FCXXXX.  That action 
also was opposed by Respondent and the same GAL was appointed in that matter.  
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party action.  Evidence was heard and a judgment was entered granting Respondent sole legal and 

sole physical custody.  Movant was not a party to that judgment and that judgment did not grant 

Movant visitation rights.  It did, however, provide that any such visitation by Movant would be at 

the discretion of Respondent. 

5. Movant filed the within action on September 17, 2021.  Citing to R.S.Mo. §452.402(1), 

she alleges that she has the right to intervene in any dissolution action solely on the issue of 

visitation rights, that she can file a  motion to modify, and that Respondent has unreasonably denied 

her visitation for a period exceeding sixty days.  What Movant has overlooked, however, is that 

this action is NOT one for dissolution.  The within matter is and has been since it was originally 

filed, one for paternity as the biological parents were never married to each other. 

6. As explained by the Eastern District Court of Appeals in the recent case of X.P.E.L., et al 

v. J.L.L., 627 S.W.3d 592 (Mo.App. ED 2021), the plain language of R.S.Mo. §452.402.1(1), 

allows grandparents to seek visitation only in the context of dissolution of marriage proceedings, 

not paternity or other custody proceedings.  The visitation rights of grandparents do not exist at 

common law but are found only in Missouri statutes.  The statute in question, R.S.Mo. §452.402, 

provides three specific avenues through which a grandparent may seek visitation if he or she has 

been unreasonably denied visitation for a period exceeding sixty days:  1) The parents have filed 

for dissolution of marriage; or 2) One parent of the child is deceased and the surviving parent 

denies reasonable visitation to a parent of the deceased parent of the child; or 3) The child has 

resided in the grandparent’s home for at least six months within the twenty-four month period 

immediately preceding the filing of the petition.  Therefore, a grandparent must satisfy both the 

“denial provision” and one of the three subdivisions of this statute in order to properly request a 

court’s judgment for visitation.  X.P.E.L., at 597.   
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7. In the instant case, while Movant’s Motion to Modify does allege unreasonable denial of 

visitation, it fails to make any allegation whatsoever addressing any of the three conditions 

necessary to meet the second prong of the statutory test.  From the face of Movant’s Motion to 

Modify, it is clear that this is not a dissolution action, that Movant’s son (the biological father of 

the minor), is not deceased, and that the minor did not reside with Movant for a six-month period 

in the twenty-four months before this modification action was filed.2   

8. In reviewing Movant’s Motion, the Court notes that Respondent is seeking dismissal based 

upon Movant’s lack of standing under R.S.Mo. §452.402.  Such a claim is governed by Rule 

55.27(a)(6).  Missouri law is clear that such a motion tests only the sufficiency of that pleading.  

Murray-Kaplan v. Nec Ins., Inc., 617 S.W.3d 485, 491 (Mo.App. ED 2021) (citations omitted).   A 

trial court is to review the pleading at issue “in an almost academic manner to determine if the 

facts alleged meet the elements of a recognized cause of action, or of a cause that might be adopted 

in that case.” Id.  Moreover, a court must accept the petition's properly pleaded facts as true,  giving 

the pleadings their most liberal interpretation, and construe all allegations favorably to the non-

moving party. A challenged pleading must not be dismissed if it asserts any set of facts which, if 

proved, would entitle the party to relief. The trial court is not to attempt to weigh the credibility or 

persuasiveness of the facts alleged. Id.  In particular, it is not for the trial court to determine whether 

                                                 
2 See Mandacina v. Pompey, 634 S.W.3d 631 (Mo.App. WD 2021) wherein the Court found that 
the grandparent’s motion was proper when filed in the Natural Mother’s Motion to Modify the 
previously entered dissolution judgment and noting that the grandparent’s motion alleged that 
the minor child had residence with the grandparent for six months of the twenty-four months 
immediately prior to the modification action. Id. at 649. In the case at bar, Movant alleges that the 
minor lived in her home for “several months” before August 20, 2018, the date she alleges 
Respondent began restricting her access to the minor.  However, even if this matter were a 
dissolution action, that date is substantially beyond the twenty-four month window from the date 
this case was filed on September 27, 2021. 
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the party will succeed at trial but whether it is plausible.  Crest Contr. II, Inc. v. Hart, 487 S.W.3d 

85, 90 (Mo.App. ED 2016) (citations omitted). 

9. In applying these guidelines and in giving the statements alleged in Movant’s motion their 

most liberal interpretation and construing all allegations in Movant’s favor, this Court finds that 

the Motion, on its face, fails to provide facts supporting Movant’s standing and a cause of action 

pursuant to R.S.Mo. §452.402.  Therefore, the motion must be dismissed. 

10. As the X.P.E.L. Court found, the plain meaning of R.S.Mo. §452.402 is clear and 

unambiguous:  Said statute only provides for grandparent visitation to be considered in terms of 

dissolution actions.  In X.P.E.L, the trial court had allowed the grandmother to intervene in her 

son’s paternity action and, on appeal, the grandmother argued that the term “dissolution” should 

be read broadly to encompass paternity actions where unmarried people are dissolving their 

relationship.  The Court of Appeals rejected that argument, finding that Chapter 452 “clearly 

delineates dissolution as a specific legal outcome following an irretrievably broken marriage.”  Id. 

at 597.  Further, the Court found:  “Dissolution is procedurally distinct from a legal action initiated 

to determine paternity and custody.”  Id. Finally, the X.P.E.L Court noted the harsh outcome of 

applying R.S.Mo. §452.402 as it is written and further specially stated:  But that question falls 

within the scope of legislative duties and is not a judicial function.”  Id. at 600. 

10.  In her response to Respondent’s Motion to Dismiss, Movant does raise the issue of the 

timeliness of the motion’s filing.  As noted by Respondent, Rule 44.01(a) provides that: 

In computing any period of time prescribed or allowed by these rules, by order of court, or 
by any applicable statute, the day of the act, event, or default after which the designated 
period of time begins to run is not to be included. The last day of the period so 
computed is to be included, unless it is a Saturday, Sunday or a legal holiday, in which 
event the period runs until the end of the next day which is neither a Saturday, Sunday 
nor a legal holiday. When the period of time prescribed or allowed is less than seven days, 
intermediate Saturdays, Sundays and legal holidays shall be excluded in the computation. 
(Emphasis added). 
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11. Respondent was served with process on October 13, 2021, therefore the first day of the 

period in question was October 14, 2021.  Thirty days from October 14, 2021, is November 13, 

2021, which is a Saturday.  Following Rule 44.01(a), this Court finds that Respondent’s pleading 

was timely filed on the next business day which was November 14, 2021.   

 IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Respondent’s 

Motion, having been timely filed, is hereby GRANTED as Movant’s Motion to Modify does not 

and cannot support her standing and a cause of action per R.S.Mo,. §452.402. 

IT IS SO ORDERED. 

 

 

FEBRUARY 14, 2022    
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