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IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI 

AT KANSAS CITY 

 

 
 ) 

  ) Case No.  

 Movant, ) 

  ) Division  

 vs. ) 

  ) 

STATE OF MISSOURI, ) 

  ) 

 Respondent. ) 

 

 

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND JUDGMENT 

 

INTRODUCTORY FACTS 

1. After a plea of not guilty and a trial by jury, Movant was convicted on April 5, 2014, in case 

number  of Murder in the First Degree and Armed Criminal Action, and 

was sentenced to life in prison without parole for First Degree Murder and to a consecutive 

sentence of 30 years imprisonment for Armed Criminal Action.  

2. Movant appealed, and on January 6, 2016 the Missouri Court Of Appeals, Western District, 

issued its mandate affirming Movant’s conviction.  See State v. McClendon, 477 S.W.3d 206 

(Mo. App. W.D. 2015).  

3. On February 24, 2016, Movant timely filed his pro se Rule 29.15 motion.  On May 26, 2016, 

Movant filed his amended motion under Rule 29.15. 

4. On April 13, 2017, the Court conducted a hearing on Movant’s motion and heard evidence 

adduced by the parties.  The Court invited counsel to then submit proposed judgments.  

Thereafter, the Court took the matter under advisement. 
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SUMMARY OF LAW 

Movant asserts that his trial counsel rendered ineffective assistance of counsel.  As it 

relates to the Court’s consideration of Movant’s various claims, which are discussed more 

fully below, the Court has considered the following principles.  First, to prevail on a claim of 

inadequate or ineffective assistance of counsel, Movant must meet the “heavy burden” of 

establishing that his trial counsel’s performance was deficient and that the deficiency 

prejudiced his defense.  See Strickland v. Washington, 466 U.S. 668, 687, 689 (1984) 

(heavier burden arises from a presumption that trial counsel is competent).  Movant “must 

satisfy both the performance prong and the prejudice prong to prevail on an ineffective 

assistance of counsel claim.”  Sanders v. State, 738 S.W.2d 856, 857 (Mo. banc 1987).  The 

Court, however, is not required to consider both prongs; if movant fails to satisfy the first 

prong, the court is not required to consider the second.  See Id.; see also, Strickland, 466 U.S. 

at 697.  Likewise, the court is not required to consider the issue of performance before the 

issue of prejudice.  Id.  The court maintains the discretion to address the issue of prejudice 

without first determining whether counsel’s conduct was deficient.  Id.   

Prejudice is not presumed from a showing of deficient performance by trial counsel, but 

rather, must be affirmatively proven.  See Strickland, 466 U.S. at 693; see also, Sidebottom v. 

State, 781 S.W.2d 791 (Mo. banc 1989).  To affirmatively establish prejudice, the movant 

carries a “heavy burden” of proving his allegation by a preponderance of the evidence.  See 

Strickland, 466 U.S. at 689, see also State v. Young, 844 S.W.2d 541 (Mo. App. E.D. 1992).  

Incidentally, this heavy burden becomes “heavier” in light of the presumption that trial 

counsel is competent.  See Strickland, 466 U.S. at 689; see also State v. Lopez, 836 S.W.2d 

28, 35 (Mo. App. E.D. 1992).  In order to show prejudice, movant must show that there is a 
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reasonable probability that, absent the alleged error, the results of the proceeding would have 

been different.  See e.g., State v. White, 798 S.W.2d 694 (Mo. 1990).  Reasonable probability 

is defined as “. . . [p]robability sufficient to undermine . . . confidence in the outcome [of the 

proceeding].”  Id. at 697.  In order to determine if a reasonable probability exists, the Motion 

Court must consider the totality of the evidence.  See Strickland, 466 U.S. at 691-96; see also 

Jones v. State, 773 S.W.2d 156 (Mo. App. E.D. 1989).   

When determining whether trial counsel’s performance was deficient, this Court must 

consider whether counsel’s conduct was reasonable.  In conducting this inquiry, the Motion 

Court presumes that counsel is competent.  Amrine v. State, 785 S.W.2d 531 (Mo. banc 

1990).  Further, this Court presumes that counsel’s challenged acts or omissions were sound 

trial strategy.  State v. Starks, 856 S.W.2d 334 (Mo. banc 1993).  Reaffirming these 

aforementioned principles, the Jones Court proscribed: 

The motion court should make every effort to eliminate the 

distortion wrought by hindsight and to evaluate the challenged 

conduct from counsel’s perspective at the time of the conduct.  

There is a strong presumption that criminal defense counsel’s 

conduct falls within the ‘wide range of professional assistance,’ 

and a movant must overcome the presumption that certain actions 

of counsel might be regarded as sound trial strategy.  Jones, 773 

S.W.2d at 158. 

In addressing Movant’s claims, the Court is also guided by the principle that, 

“[r]easonable choices of trial strategy, no matter how ill fated they appear in hindsight, 

cannot serve as a basis for a claim of ineffective assistance.”  Clayton v. State, 63 S.W.3d 

201, 206 (Mo. banc 2001); see also, Mann v. State, 245 S.W.3d 897 (Mo. App. S.D. 2008).  

In addition, for the Movant to prevail on a claim of ineffective assistance due to trial 

counsel’s failure to object, he must prove that:  (1) the failure to object was not strategic, and 

(2) the failure to object was prejudicial.  State v. Clay, 975 S.W.2d 121, 135 (Mo. banc 
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1998).  “Trial counsel's failure to object to objectionable evidence does not establish a claim 

of ineffective assistance of counsel unless admission of the objectionable evidence resulted in 

a substantial deprivation of movant's right to a fair trial.”  Harrison v. State, 301 S.W.3d 534, 

538–39 (Mo.App. S.D. 2009).   

“Post-conviction motions cannot be used as a substitute for direct appeal or to obtain a 

second appellate review.”  State v. Redman, 916 S.W.2d 787, 793 (Mo. banc 1996); (citing 

Clemmons v. State, 795 S.W.2d 414, 417 (Mo. App. 1990); Camillo v. State, 757 S.W.2d 

234, 239 (Mo. App. 1988)).  “If the allegations of trial error are constitutional violations, they 

are not cognizable unless exceptional circumstances are shown which justify not raising the 

constitutional grounds on direct appeal.”  State v. Redman, 916 S.W.2d 787, 793 (Mo. banc 

1996). 

Finally, as it relates to Movant’s claims of the ineffectiveness of his appellate counsel, 

these claims are also reviewed under the Strickland standard; the movant must demonstrate 

deficient performance and prejudice and overcome the presumption of competence provided. 

Baumruk v. State, 364 S.W.3d 518 (Mo. banc 2012).  Furthermore, appellate counsel is under 

no duty to raise every possible issue asserted in the new trial motion, and may strategically 

winnow out some arguments in favor others. Id. (emphasis added).  For Movant to prevail on 

this claim he must “establish that counsel failed to raise a claim of error that was so obvious 

that a competent and effective lawyer would have recognized and asserted it.”  Taylor v. 

State, 262 S.W.3d 231 (Mo. banc 2008).   

 

 

 



 5 

ADDITIONAL FACTS AND CONCLUSIONS OF LAW 

Movant’s Claim 8(a) 

Movant’s amended motion contains eight allegations of ineffective assistance of counsel.  

Movant also alleges eleven claims of ineffective assistance of counsel in his pro se motion. 

Movant’s first claim is that appellate counsel was ineffective by failing to raise and argue 

the insufficiency of evidence on appeal because the medical examiner could not determine 

which bullet(s) he fired mortally wounded the victim of his offenses, .  Movant 

states in his amended motion that his appellate counsel unreasonably failed to discover a non-

frivolous issue and to file a merits brief claiming the State failed to prove beyond a 

reasonable doubt that Movant knowingly caused the death of  after deliberation 

upon the matter.   

The evidence at trial was that Movant was initially attacked by  in the front 

area of the car wash, and exchanged gunfire with s.  Movant wounded in this 

initial exchange of shots, and at trial, the State stipulated that – as to this initial exchange – 

Movant was acting in lawful self-defense.  When  was wounded and fell to the ground 

in the area behind the car wash, however, Movant entered his vehicle, drove around to the 

back of the car wash where was on the ground (moving, and attempting to shield 

himself with a plastic trash can).  Movant pulled up to  and fired at him more than 30 

times, striking him in the torso and head.   

Movant complains that since the medical examiner testified at trial that she could not 

state to a reasonable degree of medical certainty which of ’ gunshot wounds was fatal, 

appellate counsel should have argued that the State had failed to meet its burden to prove that 

Movant had caused his death by conduct not protected under the privilege of self-defense.  
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However,  testimony was not the only evidence presented by the State to show 

that the cause of death of  was not the result of Movant’s exercise of lawful self-

defense. State’s Exhibits 79 through 82 and 85-99 (video clips and still shots of video 

surveillance at the car wash at the time of the murder) were admitted into evidence and later 

viewed by the jury. (Tr. 252).  These exhibits demonstrated that was alive, moving, 

and attempting in vain to shield himself with the trash can until after Movant drove around to 

him and fired at him again.  Based on this additional evidence, the jury could have inferred 

notwithstanding the medical examiner’s testimony that the death of the victim was caused by 

shots which were not fired by Movant in lawful self-defense. A jury is free to consider and 

disregard evidence as it sees fit, and to give all evidence the weight and value the jury 

determines is appropriate, including expert testimony.   State v. Jackson, 433 S.W.3d 390, 

399 (Mo. banc 2014).  Thus, appellate counsel could have strategically chosen not to raise 

this issue on appeal, and the Court cannot determine that this strategic decision would have 

been either deficient or prejudicial.  This claim is denied.  

Movant’s Claim 8(b) 

Movant’s second claim is that appellate counsel was ineffective for failing to raise the 

issue of insufficiency of evidence on the theory that the State failed to show that Movant 

“coolly reflected” as required for him to be convicted of Murder in the First Degree.  Movant 

also complains that trial counsel failed to object to the prosecutor’s purported argument in 

closing argument that mere passage of time constituted deliberation.  

The effectiveness of appellate counsel is assessed by the Strickland standard; the movant 

must demonstrate deficient performance and prejudice and overcome the presumption of 

competence provided. Baumruk v. State, 364 S.W.3d 518.  Furthermore, an appellate counsel 
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is under no duty to raise every possible issue asserted in the new trial motion, and may 

strategically winnow out some arguments in favor others. Id. (emphasis added).  For Movant 

to prevail on this claim he must “establish that counsel failed to raise a claim of error that 

was so obvious that a competent and effective lawyer would have recognized and asserted 

it.”  Taylor v. State, 262 S.W.3d 231 (Mo. banc 2008).   

Movant asserts appellate counsel failed to raise the issue of insufficient evidence to prove 

beyond reasonable doubt those essential elements of first degree murder on Movant’s direct 

appeal. Movant specifically claims that the state failed to prove beyond a reasonable doubt 

that Movant caused the death the death of  after deliberation and asserts that the 

State merely presented evidence of and argued passage of time to prove deliberation beyond.  

This argument does not accurately reflect what occurred.   

The State also produced evidence at trial of how many shell casings and magazines were 

recovered (Tr.197-198 and 213), how many shell casings came from Movant’s weapon (Tr. 

234).  In addition, the video surveillance evidence and statements Movant made to detectives 

were also argued by the State to be corroborative of Movant’s deliberation.  Under the 

Strickland test, appellate counsel’s alleged failure to raise the issue was not deficient or 

prejudicial to Movant, especially in light of the substantial additional evidence tending to 

show Movant’s deliberation.  Furthermore, Movant has failed to demonstrate that appellate 

counsel’s choice to not argue the issue was one a competent attorney would not have made.   

For Movant to prevail on a claim of ineffective assistance of trial counsel’s failure to 

object to the prosecutor’s argument he must prove that:  (1) the failure to object was not 

strategic, and (2) that the failure to object was prejudicial.”  State v. Clay, 975 S.W.2d 121, 

135 (Mo. banc 1998).  In light of the fact that, in closing argument, the State also argued 
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Movant’s Defendant’s actions (getting into his truck, reloading his weapon, driving around to 

the back of the car wash, firing at , backing up, and firing again) and his statements to 

detectives provided proof of his deliberation (TR 570-571). Movant has not demonstrated in 

his amended motion his trial counsel’s performance fell below the wide range of reasonable 

professional assistance under Strickland.  Movant’s amended motion asserts only that a 

speculative reasonable probability exists that had an objection been made it would have been 

sustained and a mistrial would have been declared or a curative instruction given, but does 

not provide any definitive evidence his trial counsel’s choice to not object fell below the 

standard of reasonable competence.  Nor does Movant show how, in light of the substantial 

additional evidence tending to show his deliberation, counsel’s failure to object prejudiced 

him.  These claims are denied.  

Movant’s Claim 8(c) 

In his third claim, Movant asserts his trial counsel failed to act as reasonably competent 

counsel under the circumstances by representing Movant when counsel had an actual conflict 

of interest in such representation due to the fact Movant’s counsel had previously represented 

.   

Movant must show that his trial counsel’s representation of him was impeded by an 

actual conflict of interest.  U.S. v. Cronic, 466 U.S. 648,  (1984).  In Missouri, courts have 

held that such an actual conflict of interest exists when defense counsel represents a key 

witness of the State in a related or unrelated case. Gordon v. State, 684 S.W.2d 888, 890 

(Mo. App. W.D. 1985).  Here, Movant has failed to show the existence of an actual conflict 

of interest.  Clearly, his trial counsel’s previous representation of  obviously did not 

constitute the representation of a “key prosecution witness.”  Moreover, Movant’s trial 
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counsel testified credibly that he disclosed the fact of his prior representation of to 

Movant prior to his engagement.  Movant has failed to meet his burden to show his 

entitlement to relief under this claim.    

Movant’s Claim 8(d) 

In Movant’s fourth claim, he asserts his trial counsel failed to timely procure  

’ appearance at trial or in the alternative to read his entire deposition into evidence 

and that had  been called, a reasonable probability exists a different outcome would 

have occurred at trial.  Movant argues that  witness would have provided testimony 

that s believed that Movant had shot at him seven years prior, but that this belief was 

mistaken and – in fact – Movant and  did not know each other.  Movant argues that 

since the State’s law enforcement witnesses presented evidence which implied the Movant 

and  knew one another and because in fact they did not, s testimony 

would have rebutted the issue of whether Movant coolly reflected before shooting   

Counsel’s performance is presumed to be strategic and reasonable.  Edwards v. State, 200 

S.W.3d 500, 518 (Mo. banc 2006). Strategic choices can only be made after thorough 

investigation of the law and facts relevant to the case.  Strickland, 446 U.S. at 690.  The 

reasonableness of strategy is judged “under prevailing professional norms” and “is to be 

evaluated from counsel’s perspective at the time of the alleged error and in light of all 

circumstances”.  Kimmelman v. Morrision, 477 U.S. 365, 381 (1986).  “[S]trategic choices 

made after a thorough investigation of the law and the facts relevant to plausible opinions are 

virtually unchallengeable.”  Anderson v. State, 196 S.W.3d 28, 33 (Mo. banc 2006).  

Reasonable choices of trial strategy, no matter how ill-fated they appear in hindsight, cannot 
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serve as a basis for claim of ineffective assistance of counsel.  Barton v. State, 432 S.W.3d 

741 (Mo. banc 2014).   

Generally, the selection of a witness and the introduction of evidence are questions of 

trial strategy and are virtually unchallengeable on the basis of ineffective assistance of 

counsel. Id.  To prove ineffective assistance for failure to call a witness, the movant must 

show that: (1) trial counsel knew or should have known of the existence of the witness; (2) 

the witness could be located through reasonable investigation; (3) the witness would testify; 

and (4) the witness’s testimony would have produced a viable defense. Glass v. State, 227 

S.W.3d 463, 468-469 (Mo. banc 2007).  A defendant will not be prejudiced as an element of 

ineffective assistance of counsel, by an alleged failure [to produce] a witness, to testify at 

trial when the testimony the witness would have offered would not have been credible, and 

the jury would likely have believed [the] testimony was perjured.  Crenshaw v. State, 266 

S.W.3d 257 (Mo. banc 2008).  

First, it was stipulated that any shots fired by the Movant at immediately 

following  shooting at him were taken in self-defense.  The States’ argument was that 

any shots fired after Movant went back to reload his weapon, get into his vehicle, drive to the 

back of the car wash, drive up to  and shoot him in the head, were fired cool reflection 

upon the matter and thus making his actions no longer justifiable self-defense.  Movant’s 

argument essentially makes the claim that if Movant did not know , he could not 

have coolly reflected on his choice to shoot him.  This claim is without merit.  It is not an 

element of first degree murder that the defendant knew the victim before coolly reflecting on 

whether or not shoot him. It does not matter if the defendant knew the victim, only that he 

coolly reflected on the matter before shooting the victim.  Asserting otherwise – and calling 
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witnesses to support the assertion – would not have been able to overcome the substantial 

additional evidence that existed regarding Movant’s conduct.  Thus, Movant has failed to 

show any prejudice from counsel’s failure to present this theory through .   

Movant’s Claim 8(e) 

In his fifth claim, Movant asserts his trial counsel was ineffective for failing to 

investigate, subpoena and call  ( aka ”) as a witness at trial.   was 

drying Movant’s vehicle when approached him and Movant and began firing at 

Movant.  can be seen in the surveillance video immediately running away from the 

scene and scrambling up and over a fence to escape the gunfire.  Movant asserts had  

been called he would have testified that  was shot by Movant several times in front of 

the car wash while Movant was firing back in self-defense.   

To prove ineffective assistance for failure to call a witness, the movant must show that: 

(1) trial counsel knew or should have known of the existence of the witness; (2) the witness 

could be located through reasonable investigation; (3) the witness would testify; and (4) the 

witness’s testimony would have produced a viable defense. Glass v. State, 227 S.W.3d 463, 

468-469 (Mo. banc 2007).  Movant asserts that  would be able to testify  was 

shot by the Movant before making his way to the back of the car wash.  The theory of 

Movant’s amended motion is that could help to show one of the shots that hit  

in front of the car wash could have been a fatal shot and because of this a reasonable 

possibility exists a different outcome could have occurred because it would have been 

reasonable for the jury to find the fatal shot was fired in self-defense.   

Again, as shown in State’s exhibits 79 through 82 and 85 through 99, after the first 

exchange of shots,  made his way to the back of the car wash where he fell down, but 
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was still alive and attempting to escape and protect himself at the time Movant reinitiated 

contact with him.  Thus, as discussed above, there was substantial evidence supporting a 

conclusion that, regardless of whether or not  was shot during the initial exchange of 

gunfire, it was the final volley of bullets fired at him by Movant that caused his death.    

 Movant has also failed to show that  could have been located through reasonable 

efforts. In fact, the witness’s parole officer, at trial counsel’s urging, “went to do a field visit . 

. . [and] have also been leaving numerous phone messages on all numbers they have on [the 

witness].” Tr. 291. If that was insufficient, the parole officers also “[spoke] to his family 

members . . . and asked . . . to contact the federal parole office or [the counsel].” Tr. 292. 

Courts have determined that such efforts are reasonably sufficient and a failure to thereafter 

call the elusive witness is not ineffective.  State v. Fuller, 880 S.W.2d 589, 595 (Mo. App. 

W.D. 1994).  

Claim 8(f)  

 In his sixth point, Movant alleges his trial counsel was ineffective for failing to object to 

the prosecutor’s allegedly inflammatory references during closing arguments to needing 

“body bogs” and “hosing down the streets.”  The prosecutor argued during closing arguments 

that if the jury wished to send the message it was okay to take the law into your own hands, 

“we’ll drop off some body bags. Tell them will be back Monday morning and will hose off 

the streets.” (Tr. 577).  Even assuming the prosecutor’s argument found to be objectionable, 

Movant has failed to show how he was prejudiced by his counsel’s failure to object to it.   

Movant’s Claim 8(g)  

In Movant’s seventh claim, he asserts his trial counsel failed to object to the State arguing 

facts outside the evidence, implying a secret “history” between  and Movant.  
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To support his assertion, Movant cites State v. Story, 901 S.W.2d 886, in his amended 

motion.  In Story, the Movant’s post-conviction relief motion was granted for a failure of trial 

counsel to object to prosecutor misconduct.  It was held in that case the prosecutor 

inappropriately injected personal knowledge outside the scope of evidence admitted during 

the State’s closing arguments.  The exact phrase in Story, “This case is about the most brutal 

slaying in the history of this country” was found to be beyond the scope of any facts admitted 

into evidence, because no testimony was provided comparing the murder in Story to any 

other murder in the nation’s history.  Movant likens these statements to statements made by 

the prosecutor here.  In fact, the exact phrase used during closing arguments in this case was: 

This is not a crime that occurs between strangers.  Somebody 

doesn’t stalk somebody for an hour before he shoots them because 

they’re a stranger.  Somebody doesn’t shoot somebody in the back 

31 times when you don’t know him.  He knew him.  There’s a 

history there.  We just don’t know what it is and that’s one of those 

unanswered questions we talked about in voir dire.  He knew him.  

There is a history.  We don’t know what it is.  We don’t have to 

prove it to you.   

The prosecutor’s closing remarks here are distinguishable from those at issue in Story 

because they do not inject facts that were not found in evidence, but instead highlighted a 

reasonable inference from the evidence in the case – that Movant and  had a history 

with one another.  Moreover, the prosecutor here acknowledged that the precise relationship 

was “one of those unanswered questions” and reminded the jury members of the discussion 

had during jury selection about the possibility that “unanswered questions” would remain at 

the end of the trial.   

Movant advances no meritorious argument for why an objection to this argument would 

have been sustained – much less why his trial counsel was ineffective for not making one, or 

how he has been prejudiced.  This point is denied.  
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Movant’s Claim 8(h) 

Movant’s eighth claim asserts his trial counsel failed to have blood droplets, found on 

Movant’s vehicle, tested or to have expert testimony presented that the blood on the vehicle 

could have been  blood, based on the position of the shooters and locations of 

wounds. Movant asserts that had the blood been analyzed or an expert been called, it would 

have been established that  was shot by Movant prior to making his way to the 

back of the car wash where he was found dead.   

A post-conviction relief claim for ineffective assistance of counsel based on a failure to 

locate and present an expert witness must be accompanied with a showing that such an expert 

existed at the time of trial and could have been located through reasonable investigation, and 

the testimony provided by such a witness would have benefited the defense.  State v. Colbert, 

949 S.W.2d 932, 945 (Mo. App. W.D. 1997).   

Movant asserts in his final point that had an expert been hired to analyze the blood spatter 

found on his vehicle and testify about it, such an expert could have shown that was 

shot during the first exchange of fire between himself and the Movant just prior to him being 

shot a second time by the Movant in the back of the carwash.  The whole point of this 

assertion is to buttress Movant’s trial defense strategy – that  could have been killed 

by one of the bullets fired by Movant in self-defense.  However, for the reasons discussed 

above, this argument offers only speculation and, again, invites the use of inappropriate 

hindsight and ignores the jury’s ability to give whatever weight it deems fit to the evidence.  

In addition, as trial counsel testified at the evidentiary hearing, the blood could have just as 

easily been found to be that of Movant, which would have cut against his theory of the case.  
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The Court cannot find that trial counsel’s strategic decision not to pursue such testing was 

unreasonable.  This claim is denied.  

Movant’s Pro Se Claims I1 through I8 

Movant’s additional claims listed in his motion have either been addressed above to the 

extent they overlap with his amended claims, have been abandoned because he presented no 

evidence regarding them, or fail to present cognizable claims as pled in that he has failed to 

allege facts that warrant relief, has failed to support his allegations with the record, and has 

failed to allege prejudice as required.  Boggs v. State, 742 S.W.2d 591, 594 (Mo. App. 1987).   

For these reasons, Movant’s Rule 29.15 Motion is DENIED.  

      IT IS SO ORDERED. 

 

January 30, 2018 

___________________   _____________________________________ 

Date      J. DALE YOUNGS, Circuit Judge 

 

 

Notice of the entry of the above and foregoing has been provided to counsel of record via the 

Court’s electronic filing system. 

 

      Chesney Thompson, Law Clerk, Division 6 




