


The parties stipulated that there was probable cause to arrest Petitioner for an alcohol-

related traffic offense. Thus the only issue for this Court is to determine whether Respondent met 

his burden to Petitioner was driving a motor vehicle with a blood alcohol concentration (BAC) of 

.08% or higher. 

After consideration the Court on this 10th day of December, 2021, renders its decision as 

follows: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

“In order to introduce evidence of the [driver's] BAC, the Director must lay a separate 

foundation showing the police conformed to the requirements in the Code of State Regulations.” 

Carter v. Dir. Of Revenue, 454 S.W.3d 444 (Mo. App. 2015). To establish a prima facie 

foundation for admission of the breathalyzer results, the Director must demonstrate the test was 

performed: (1) by following the approved techniques and methods of the Department of Health 

(“DHSS”); (2) by an operator holding a valid permit; and (3) on equipment and devices approved 

by the Department of Health. Id. See also, RSMo § 577.020.3. The regulations that must be 

followed to satisfy the foundational requirements are set forth in 19 CSR 25-30.011 - .080. 

 Within the set of regulations required to meet the statutory foundation requirements for 

admission of the breath test results is 19 CSR 25-30.011(2)(H). This Regulation states, in 

pertinent part: 

“Observation period is the minimum fifteen-minute continuous period that ends 
when a breath sample has been provided into the approved breath analyzer, during 
which time the operator shall remain close enough to a subject to reasonably 
ensure, using the senses of sight, hearing, or smell, that a test subject does not 
smoke, vomit, or have any oral intake during the fifteen-minute observation 
period. Direct observation is not necessary to ensure the validity or accuracy of 
the test result[.]” 
 

19 CSR 25-30.011(2)(H). 



 The Missouri Court of Appeals held in Collins v. Director of Revenue, that this fifteen-

minute observation period was not satisfied when an officer did not observe a petitioner for a 

period of six to ten seconds during the observation period. 399 S.W. 3d 95 (Mo. App. 2013). 

Also of note with this opinion was Judge Witt’s concurring opinion that highlights the need to 

have protocols in place to ensure the scientific reliability of breathalyzer tests. This Court agrees 

that strict compliance with the regulations are needed to ensure such reliability for admission into 

evidence. The Court understands Respondent’s position trying to distinguish this case due to the 

regulation being amended since Collins to include the phrase “direct observation is not necessary 

to ensure the validity or accuracy of the breath test result.” But, the phrase still includes the word 

“observation” and there was a period of time in this case where there was no such observation 

while walking around the car. There still existed a time period, albeit brief, where the officer 

could not see, hear or smell the petitioner and see if there was any regurgitation, burp, belching, 

etc.  

  After arresting Petitioner, the officer placed Petitioner in the front seat of his patrol car, 

closed the door, walked around the car, and then got in the driver’s seat of the car. During the 

time he was not with Petitioner, the Officer could not observe Petitioner by using his senses of 

sight, hearing and smell. To the extent that the Officer testified that he observed Petitioner during 

the entire fifteen-minute observation period, the Court does not find that testimony credible, and 

by extension, finds the breath test result to be unreliable. 

The Court finds that Petitioner timely and sufficiently objected to the results of the breath 

test for lack of foundation, pursuant to the fifteen-minute observation requirement in 19 CSR 25-

30.011(2)(H). The Court finds that Respondent failed to meet his burden that the officer followed 

the regulations required to satisfy the foundational requirements set forth in 19 CSR 25-30, as the 



officer did not remain close enough to Petitioner during the entire fifteen minutes to reasonably 

ensure, using his senses of sight, hearing, or smell, that Petitioner did not smoke, vomit, or have 

any oral intake, and therefore, Petitioner’s objection is sustained, and the breath test results are 

inadmissible and not credible. Accordingly, the Respondent has not met his burden to show that 

Petitioner was driving a motor vehicle with a BAC of .08% or higher. 

JUDGMENT 

 NOW WHEREFORE, it is the judgment of this Court, that Respondent has not proven by 

a preponderance of the evidence, that a chemical test of Petitioner’s breath was performed in 

accordance with approved methods and revealed a blood alcohol content of .08% or more by 

weight, and that a determination of the Director of Revenue to suspend or revoke the driving 

privileges of Petitioner is set aside and held null and void, and the Director is ordered to remove 

all records and references to the same from the history of Petitioner’s driving record maintained 

by the Director. 

 Costs assessed to Petitioner. 
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