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IN THE CIRCUIT COURT OF ST. LOUIS COUNTY 

STATE OF MISSOURI 

TWENTY FIRST JUDICIAL CIRCUIT 

 

                                        ) 

 ) 

            Plaintiff, ) Cause No.  

 ) 

v.  )                      Div.  

 ) 

          ) 

             ) 

Defendant.                 ) 

 

 

JUDGMENT AND ORDER  
 

This matter is before the Court on the motion of Defendant for summary judgment 

pursuant to Rule 74.04.  The Court heard argument on Defendant’s motion for summary 

judgment on April 22, 2021.  Having considered the parties’ arguments and briefs as well as the 

applicable law, the Court now enters this Memorandum and Order granting Defendant’s motion 

for summary judgment.  

 

Summary Judgment Standard 

The Missouri Rules of Civil Procedure encourage the use of summary judgment “to 

permit resolution of claims as early as they are properly raised in order to avoid the expense and 

delay of meritless claims or defenses and to permit the efficient use of scarce judicial resources.”  

ITT Comm. Fin. Corp. v. Mid–Am. Marine Supply Corp., 854 S.W.2d 371, 376 (Mo. banc 

1993).   

Summary judgment is proper when the moving party demonstrates 

there is no genuine dispute about material facts and, under the 

undisputed facts, that the moving party is entitled to judgment as a 

matter of law.  A defending party can demonstrate entitlement to 

summary judgment by showing:  (1) facts negating any of the 
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claimant's necessary elements; (2) the claimant, after an adequate 

period of discovery, has been unable, and will not be able, to 

produce evidence sufficient to allow the trier of fact to find the 

existence of any one of the claimant's elements; or (3) there is no 

genuine dispute of the existence of facts required to support the 

defending party’s properly pleaded affirmative defense.  

 

Parr v. Breeden, 489 S.W.3d 774, 778 (Mo. banc 2016) (citing Rule 74.04(c) (6) and ITT Comm. 

Fin. Corp., 854 S.W.2d at 380); see also Chochorowski v. Home Depot U.S.A., 404 S.W.3d 220, 

225 (Mo. 2013).   

In ruling on a motion for summary judgment, the Court must view the record in the light 

most favorable to the non-moving party, and afford it the benefit of all reasonable inferences 

from the record.  Truck Ins. Exch. v. Prairie Framing, LLC, 162 S.W.3d 64, 95 (Mo. App. W.D. 

2005) (citing ITT Comm. Fin. Corp., 854 S.W.2d at 376).  A touchstone of the summary 

judgment analysis is the principle that the movant bears the burden of establishing both a legal 

right to judgment and the absence of any genuine issue of material fact required to support the 

claimed right to judgment.  Whelan Sec. Co. v. Kennebrew, 379 S.W.3d 835, 841 (Mo. banc 

2012) (internal citation omitted). 

Where a "defending party" will not bear the burden of persuasion at trial, that party need 

not controvert each element of the non-movant's claim in order to establish a right to summary 

judgment.  Rather, a "defending party" may establish a right to judgment by showing (1) facts 

that negate any one of the claimant's elements facts, (2) that the non-movant, after an adequate 

period of discovery, has not been able to produce, and will not be able to produce, evidence 

sufficient to allow the trier of fact to find the existence of any one of the claimant's elements, or 

(3) that there is no genuine dispute as to the existence of each of the facts necessary to support 

the movant's properly-pleaded affirmative defense.  Regardless of which of these three means is 

employed by the "defending party," each establishes a right to judgment as a matter of law. 
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Where the facts underlying this right to judgment are beyond dispute, summary judgment is 

proper.  Itt Commercial Fin. Corp. v. Mid-America Marine Supply Corp., 854 S.W.2d 371(Mo 

1993).  

 

Arguments 

Plaintiff alleges that on May 8, 2018, Defendant parked her motor vehicle in Plaintiff’s parking 

garage, and thereafter entered the building at  Avenue, St. Louis, Missouri 

63105.  Plaintiff further alleges that approximately 30 minutes later, Defendant’s vehicle caught 

fire and burned, damaging Plaintiff’s parking garage.  In its Petition, Plaintiff makes the 

following allegations: 

Prior to May 8, 2018, the National Highway Traffic Safety Administration (NHTSA) had 

issued a Safety Recall with respect to 2004 Kia Sedona vehicles stating that, “due to 

misrouting, wiring under the front seats could be come into contact with metal seat 

components resulting in a short circuit and fire in the junction box area of the vehicle.” 

And “Upon information and belief, the repairs mandated by the aforementioned Safety 

Recall were never performed on Defendant’s Vehicle prior to May 8, 2018.”  

“Approximately six weeks prior to May 8, 2018, Defendant had mechanical work 

performed on the Vehicle’s starter.”   

In Count I of its petition (filed November 25, 2019), Plaintiff alleges that its parking 

garage was damaged as a result of the Defendant’s alleged negligence of (a) not performing 

repairs mandated by the NHSTA with respect to recalls to be performed on her Vehicle; and/or 

(b) failing to properly address the problems with her Vehicle's starter; and/or (c) failing to 

perform regular maintenance on her Vehicle so as to avoid the onset of the Vehicle Fire.   
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In Count II, Plaintiff alleges that Defendant is liable under a theory of res ipsa loquitor 

because: a) the maintenance and operation of the vehicle were entirely within the control of the 

Plaintiff; b) Defendant was negligent in maintaining and/or operating her vehicle; c) the vehicle 

catching fire and exploding while unattended would not ordinarily occur in the absence of 

negligence; d) Defendant’s knowledge of the cause of the fire is greater than Plaintiff’s 

knowledge. Plaintiff claims that as a result, Plaintiff’s property and parking garage were 

therefore damaged and Plaintiff is entitled to recover from Defendant.   

In her Motion for Summary Judgment, Defendant  argues that Defendant submitted 

interrogatories to Plaintiff requesting Plaintiff identify whether the fire was caused by the 

vehicle’s starter.  Plaintiff answered that it was without knowledge as to the nature of the 

malfunction, and that Plaintiff is unaware of any facts that in support of such allegation.   

Therefore, Defendant  argues Plaintiff is not able to identify the cause of the fire that 

Plaintiff claims occurred in Defendant’s vehicle.  Defendant further argues that she was not in 

control of her vehicle at the time of the fire and that she has no knowledge as to the cause of the 

fire.  Defendant points out that Plaintiff has endorsed no expert witness, nor any witness who can 

identify the cause of the fire.   As a result of all of the above, Defendant argues that Plaintiff is 

unable to identify how the fire started, Plaintiff has adduced no evidence that Defendant was 

negligent, and therefore Defendant is entitled to judgment on Count I of Plaintiff’s petition. 

 As to Count II, Defendant  argues that because Defendant was not in control of the 

vehicle, Defendant has no greater knowledge as to the cause of the fire then does Plaintiff, the 

occurrence of a fire does not raise a presumption of negligence, and the fact that Plaintiff cannot 

identify the cause of the fire, Defendant is entitled to judgment on Count II of Plaintiff’s petition. 
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Findings 

Count I - Negligence 

Count I - In order to make a submissible case of negligence, the Plaintiff must prove: (1) 

the existence of a duty on the part of the defendant to protect the plaintiff from injury, (2) the 

failure of the defendant to perform that duty, and (3) an injury to the plaintiff directly and 

proximately resulting from defendant’s failure to perform the duty owed to plaintiff. Bond v. 

California Compensation and Fire Co., 963 S.W.2d 692. Nelson v. City of Chester, Ill., 733 

S.W.2d 28, 30 (Mo.App. 1987) (citing Einhaus v. O. Ames Co., 547 S.W.2d 821, 824 (Mo.App. 

1976)). In order to prove a causal connection between an alleged negligent act and an injury 

requires the Plaintiff to show two things: (1) causation in fact and (2) proximate cause. The test 

for causation in fact is the “but for” test.   The “but for” test for causation provides that “the 

defendant’s conduct is a cause of the event if the event would not have occurred ‘but for’ that 

conduct.” “Evidence of causation must be based on probative facts, not on mere speculation or 

conjecture …” Kircher v. Purina Mills, Inc., 775 S.W.2d 115.  

Defendant cites, and this Court finds compelling, Sherrell v. Brown, 284 S.W.3d 164 

(2009), wherein a mobile home caught fire, spread to a neighbor’s property and caused damage 

to the neighbor’s property. The cause of the fire was undetermined.  The court stated:  

The cause of a fire is frequently unknown and it is possible for a fire to occur under 

circumstances where appropriate care has been exercised. Fry v. Wagner Bros. Moving & 

Storage Co., 267 S.W.2d 359, 361 (Mo. App. 1954). The mere occurrence of a fire does not raise 

a presumption of negligence or a presumption as to the cause of the fire. Sparks v. Platte-Clay 

Elec. Co-op., Inc., 861 S.W.2d 604, 606 (Mo. App. W.D. 1993), citing Craddock v. Greenberg 

Mercantile, 297 S.W.2d 541, 547 (Mo.1957). In establishing a submissible case on the issue of 

negligence, the plaintiffs must prove by substantial evidence that (1) there was negligence, and 

(2) such negligence caused the fire. Sparks, 861 S.W.2d at 606. … "There must always be 

substantial evidence that the thing which actually occurred, foreseen or not, resulted from, or was 

at least contributed to by, the act or acts of defendant.  … 

Plaintiffs were required to elicit substantial, probative evidence or reasonably drawn 

inferences from the evidence that Defendant was negligent and her negligence caused the fire. …  
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Here, there was no evidence as to the cause of the fire. … There was no evidence that 

Defendant’s negligence caused the fire. Furthermore, there was no evidence that Defendant 

maintained her premises in a negligent manner that caused the spread of the fire to the adjacent 

property. There must be some evidence regarding negligence on the part of a defendant where 

negligence is pleaded. Here, there was no evidence that any negligence on the part of Defendant 

caused the fire or the spread of the fire. The mere fact that a fire occurred on Defendant's 

property without more evidence is insufficient to sustain Plaintiffs' negligence action. Sparks, 

861 S.W.2d at 606; Bridgeforth, 490 S.W.2d at 422.  Id. at 166-167.  

 

In the present case, Plaintiff filed this suit in November 2019.  Both Plaintiff and 

Defendant are represented by excellent counsel that have litigated the matter for over a year with 

ongoing discovery.  Defendant filed her Summary Judgment motion in November 20210 and by 

consent of the parties, Plaintiff was given to March 1, 2021 to conduct additional discovery and 

then file its Response to the Summary Judgment motion.  No request for additional time for 

further discovery was filed.  To date, it is uncontroverted that: 

1. On or about May 8, 2018, Defendant parked her vehicle in a parking garage at  

, Clayton, Missouri; 

2.  Plaintiff is without exact knowledge of the “malfunction” of the Defendant’s vehicle; 

3. Plaintiff is unaware of any facts to support the allegations that the May 2-18 fire in 

Defendant’s vehicle ‘was the result of, or was caused by, misrouting wiring; 

4. Plaintiff is unaware of any facts to support the allegations that the May 2018 fire in 

Defendant’s vehicle ‘was the result of, or was caused by, the vehicle starter’. 

5. Neither party is in possession of the vehicle and neither party is aware of the current 

existence of the vehicle. 

Again, on Count I – Negligence, Plaintiff alleges Defendant was negligent of (a) not 

performing repairs mandated by the NHSTA with respect to recalls to be performed on 

her Vehicle; and/or (b) failing to properly address the problems with her Vehicle's starter; 
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and/or (c) failing to perform regular maintenance on her Vehicle so as to avoid the onset 

of the Vehicle Fire.   

Even if Defendant did fail to perform repairs mandated by the NHSTA with respect to 

recalls to be performed on her Vehicle; and/or fail to properly address the problems with her 

Vehicle's starter; and/or fail to perform regular maintenance on her Vehicle so as to avoid the 

onset of the Vehicle Fire, the Plaintiff cannot produce evidence that any act or omission by 

Defendan  caused the fire.  Therefore, based upon the pleadings, exhibits, affidavits, and the 

above, Defendant’s Motion for Summary Judgment as to Count I is GRANTED.  

 

Count II – Res Ipsa Loquitur 

Plaintiff’s Count II seeks recovery under a theory of res ipsa loquitor. To recover under 

that theory, Plaintiff must adduce evidence that 1) Defendant was in control of her vehicle at the 

time of the fire, that 2) the vehicle fire would not have ordinarily occurred if the Defendant had 

used due care, that 3) the reasonable inference from the fire is that the fire was directly caused by 

Defendant’s negligence, and 4) Plaintiff was therefore damaged. M.A.I. 31.02(3). Plaintiff must 

also prove that the defendant possesses a superior knowledge or means of information as to the 

cause of the fire. Cremeens v. Kree Institute of Electrolysis 689 S.W. 2d 839 (Mo. App. E.D. 

1985). 

The mere occurrence of a fire does not prove or raise the presumption of negligence. 

Anderton v. Downs, 459 S.W.2d 101 (1970); Craddock v. Greenberg Mercantile, 297 S.W.2d 

547 (1957); Sparks v. Platte-Clay Electric Cooperative, 861 S.W.2d 604 (1993).  In the case 

Byron C. Cohen, et al v. Archibald Plumbing and Heating Company, et al, 555 S.W. 2d 676 

(Mo. App 1977), the court stated, “no negligence on the part of the Defendant can be inferred 
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from the automobile catching on fire. The mere occurrence of a fire does not prove or raise the 

presumption of negligence. Anderton, Id. The rule of res ipsa loquitur is infrequently applied to 

cases involving fires, and to a lesser extent to explosion cases. The reasons are not difficult to 

perceive. The cause of a fire is generally unknown, fires commonly occur where due care has 

been exercised as well as where due care was wanting….” 

 In all of the cases cited by both Plaintiff and Defendant related to Res Ipsa Loquitor as 

well as this Court’s examination of caselaw, it is apparent that res ipsa loquitor is most 

applicable when the Defendant does something or fails to do something (that they should have 

done) that is directly related to the event at issue.  Thus, as stated in the 3rd element of M.A.I. 

31.02(3), “from the fact of such occurrence [the car fire] and the reasonable inference therefrom, 

such occurrence [the car fire] was directly caused by defendant’s negligence”.  Here, there is no 

evidence that Defendant did anything (or failed to do something) that would have any correlation 

to the car catching on fire.   Plaintiff’s argument that she did not make the repairs mandated by 

the aforementioned Safety Recall misses the critical casual connection that the fire had anything 

to do with the Starter.   

 Therefore, based upon the pleadings, exhibits, affidavits, and the above, Defendant’s 

Motion for Summary Judgment as to Count II is GRANTED. 

 

 

ORDER 

 The Court, having considered the germane pleadings, affidavits, arguments and exhibits, 

orders, adjudges, and decrees as follows: 






