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 ORDER 

    The Court has before it Respondent State of Missouri’s Motion for Reconsideration of Order 

Granting Movant’s Amended Motion. This matter was heard on October 2021, at which time 

both parties were present by and through counsel and given the full and fair opportunity to be 

heard. The Court now rules as follows. 

 Movant  filed this motion on February 2020, seeking post-conviction 

relief pursuant to Rule 24.035. Movant claimed that his plea and sentencing counsel was 

ineffective for misadvising him as to the percentage he would have to serve before being eligible 

for parole and for failing to advise him of a viable defense. 

 An evidentiary hearing was held in this matter on July  2021, at which time movant 

and his plea counsel, , testified. Movant and Respondent State of Missouri 

were present at the hearing and given the full opportunity to present evidence and argument. 

Having examined the record and file in this case, this Court granted Movant’s motion pursuant to 
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Rule 24.035 and ordered that Movant’s guilty pleas and sentences be vacated in 

   

 Respondent now requests that this Court reconsider its decision and reverse the order 

granting Movant’s Motion. Respondent argues that Movant’s motion is erroneous 

because Movant’s plea was knowing and voluntary and because defense of others is a non-

technical defense that lay persons are presumed to know exists and further was a non-viable 

defense given the facts of this case. 

 “Where there is a plea of guilty, a claim of ineffective assistance of counsel is 

immaterial except to the extent that the conduct affected the voluntariness and knowledge with 

which the plea was made.” Wiggins v. State, 480 S.W.3d 379, 383 (Mo. App. E.D. 2015)(citing 

Worthington v. State, 166 S.W.3d 566, 573 (Mo. banc 2005)). “If Movant successfully alleges 

counsel's performance was deficient, he must also allege that there is a reasonable probability 

that but for counsel's ineffectiveness, he would not have pled guilty and would have demanded a 

trial.” Id. 

 “Failure by plea counsel to advise a defendant of a possible defense may render a guilty 

plea unknowing and involuntary.” Wiggins v. State, 480 S.W.3d at 383. 

“While counsel may ultimately advise a defendant to plead guilty based on the circumstances in 

a given case, counsel still has the basic duty to discuss the circumstances and possible 

consequences of entering a plea, including possible defenses to the offense charged, in order to 

ensure that the defendant makes an informed and intelligent decision about waiving the right to 

trial.” Id. 
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 After hearing the testimony of Movant and , finding that their 

testimony was credible, and following a full review of the record, this Court found that Movant’s 

counsel was ineffective because he failed to advise Movant of the defense of others defense to 

the offenses charged in the underlying case. The Court further found that this failure affected the 

voluntariness and knowledge with which the plea was made. 

 

 Pertinent to this Court’s holding, Mr.  testified that a theory of movant’s 

defense at his trial could have been that he was acting in defense of others. Movant and Mr. 

 testified that Mr.  did not advise movant that defense of others was a 

possible defense that could have been raised at trial. Finally, Movant testified that had he been 

advised that defense of others was a possible defense to raise in his case, he would not have 

proceeded to plead guilty and would have gone to trial. 

 In the instant motion, Respondent contends that a defendant that repeatedly assures the 

court at his guilty plea and sentencing hearings that he is satisfied with counsel’s performance is 

barred from obtaining postconviction relief based on ineffective assistance of counsel, citing 

Eberspacher v. State, 915 S.W.2d 384, 386 (Mo. App. W.D. 1996). Eberspacher is inapposite 

and distinguishable from the instant case because it involved a claim of ineffective assistance of 

counsel for failure to investigate witnesses which the record revealed movant did not wish to 

present. Id. The Court finds that it must follow the Wiggins case here, in which the Missouri 

Court of Appeals, Eastern District, found that movant’s assurances that he was satisfied with 

counsel’s performance and had no complaints about his representation were insufficient to refute 
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his post-conviction claim of ineffective assistance of counsel for failure to advise him of a 

possible defense at trial. Wiggins, 480 S.W.3d at 385. 

 The Court finds that Respondent’s motion should be denied as to this argument.  

 Respondent argues that defense of others is a non-technical defense that lay persons are 

presumed to know exists and further was a non-viable defense given the facts of this case. 

 Respondent relies on Kulhanek v. State, 560 S.W.3d 94 (Mo. App. E.D. 2018), and 

Muhammad v. State, 367 S.W.3d 659 (Mo. App. E.D. 2012), in support of this argument. These 

cases are inapposite and distinguishable from the instant case. Both cases involve a self defense 

instruction rather than a defense of others instruction, the movant testified at the plea hearing that 

their counsel discussed all possible defenses with them, and no evidentiary hearing was held for 

the post-conviction motion. Kulhanek, 560 S.W.3d at 98-103; Muhammad, 367 S.W.3d at 663. 

Respondent also cites State v. Bolden, for the general proposition that “[t]he defense-of-others 

justification is essentially an extension of the self-defense justification…” 371 S.W.3d 802, 805 

(Mo. banc 2012). Bolden did not involve post-conviction relief and did not hold that the defense 

of others defense is one which is presumed to be generally well known to lay persons.  

 In this case, the Court has held an evidentiary hearing in which Movant and plea counsel 

testified and this Court was able to judge their credibility. Movant testified that plea counsel did 

not inform him of the defense of others defenses and he first became aware of the defense only 

after his plea of guilt. Plea counsel’s testimony was consistent with Movant’s. To the extent that 

there was a presumption of knowledge of the defense of others, the record here refutes that 

presumption. 
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 In addition, the record supports a finding that that defense of others was a viable defense 

at trial. Such a finding is supported by the testimony of victim’s mother at the plea hearing as 

well as the testimony of Movant and  at the July 2021 hearing.  

 Finally, Respondent raised for the first time at oral argument on this motion that the case 

should be reopened in order to take the testimony of the victim’s mother regarding whether 

Movant knew of the defense of others defense prior to his plea of guilt. The Court notes that 

Respondent had the full opportunity to present victim’s mother at the July  2021 hearing. In 

addition, Respondent did not ask for a continuance of the hearing in order for the victim’s 

mother to testify, even after this Court indicated that it was inclined to grant Movant’s post-

conviction motion. 

 The record reflects that the victim’s mother testified at the plea hearing. The victim’s 

mother’s testimony generally supports a finding that defense of others was a viable defense at 

trial. The victim’s mother’s testimony at the plea hearing does not support a finding that Movant 

knew of the defense of others defense prior to his plea. Respondent notes that the victim’s 

mother testified that Movant called her and stated that he was trying to prevent the victim from 

killing her when the incident occurred. This testimony does not support a finding that Movant 

knew that defense of others was a legal defense. Respondent does not identify any other 

information that could be adduced from taking the testimony of victim’s mother from which the 

Court might reconsider its ruling. 

 Accordingly, the Court must deny Respondent’s motion. 
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 ORDER 

WHEREFORE, IT IS ORDERED that Respondent State of Missouri’s Motion for 

Reconsideration of Order Granting Movant’s Amended Motion is hereby DENIED. 

 

 

SO ORDERED: 

 

 
_____________________________ 
David C. Mason, Judge 

 
 
 
Dated: _______________________ 
 




