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IN THE CIRCUIT COURT OF ST. LOUIS COUNTY, MISSOURI 

FAMILY COURT DIVISION 

 

In re the Marriage of:    ) 

      ) 

,    ) Case No.  

      ) 

  Petitioner,   ) 

      )   

and     ) 

      )   

,    ) Division No.  

      ) 

  Respondent.   ) 

 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT 

 

 Pending before the Court is a Petition and a Counter Petition for Dissolution of Marriage.  

Petitioner  (“ ”) and Respondent  (“ ”) each request that the 

Court dissolve their marriage of almost eleven years.  At issue is the determination of the validity 

of a prenuptial agreement executed by the parties on June 21, 2009, two days before their Las 

Vegas wedding.   The Court held evidentiary hearings on ’s Motion to Find Prenuptial 

Agreement Unconscionable (“Motion”) on August 13, 2019, and February 21, 2020.   

appeared personally and with her attorney, .  appeared personally and with 

his attorney, .  Having considered the evidence adduced at the hearings, the 

Motion, and s Proposed Findings of Fact, Conclusions of Law and Judgment and ’s 

Memorandum of Law in Opposition to Petitioner’s Motion to Find Prenuptial Agreement 

Unconscionable and Proposed Findings of Fact and Conclusions of Law, the Court makes the 

following Findings of Fact and Conclusions of Law and enters its Judgment. 
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place to live since she just moved in with  and she would have to find another job since she 

worked for  

f)  Omissions or misrepresentations 

 asserts the following: 

i.  is not a legal entity but is a fictitious name registered for  

, which is not identified in the Agreement and therefore interest therein is not 

identified in the Agreement.  

ii. and/or his attorney did not provide his personal tax returns or those of  

 to  and/or  or, at a minimum, they did not 

receive them prior to signing the Agreement. 

iii.  balance sheet attached to the Agreement only identified assets and not 

liabilities, in particular, it failed to identify the mortgage debt on the real property known and 

numbered as  Chesterfield, Missouri 63017.  

iv. failed to disclose his salary or wage information although  salary was 

identified on the Balance Sheet on the Agreement. 

g)       Certain Provisions are illusory (the gist of many of the allegations in the Motion 

and at the hearing is that the some of the provisions of the Agreement are illusory since they are 

subject to manipulation by ).  In particular,  asserts that although the Agreement 

provides that wages are marital property,  claims  could manipulate his wages 

because he is president of .  Similarly,  claims that because the 

Agreement provides that any property purchased or acquired “subsequent to their marriage shall 

be presumed to be the separate property of the purchaser or owner of record, title or registration,” 
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 could deposit his wages (presumed marital property) in his own separate checking account 

and convert it to separate property by the mere deposit.  Further, he could use any funds in a 

separate account to buy property and title it solely in his name, again converting presumptive 

marital property to separate property.          

j) Misrepresentations.   claims the Agreement contains factual inaccuracies.  

Specific provisions of the Agreement addressed in the Motion and at trial are as follows:  

  (i) On page 1 of the Agreement, it states:  “Whereas,  is a self-employed 

businessman with ownership interests in a privately held company known as  

and is and expects in the future to be able to provide for his own support and is not entering into 

marriage to  for financial or economic gain or benefit.” 

  (ii) On page 2 of the Agreement, it states: “Whereas,  and  have fully 

disclosed to and discussed with the other party the nature and extent of his or her assets and 

income.” 

  (iii) On page 2 of the Agreement, it states: “Whereas,  and , prior to 

the execution of this Agreement have each had the opportunity to consult with his/her independent 

counsel, and each is fully aware and advised of the legal consequences of this Agreement and of 

the claims, rights, interests, and estates which, except for the provisions of this Agreement, he or 

she would have with respect to the other in the event of their marriage.” 

  (iv) On page 2 of the Agreement, it states: “Whereas,  and  similarly 

have determined that this Agreement, by providing generally for the equitable and dignified 

termination of their marriage in the unanticipated event that it should become irretrievably 

broken…” 
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  (v) On pages 4 and 5 of the Agreement, in paragraph 1(e), it defines “separate 

property” as “all right, title and interest, legal and beneficial, in and to: (1) retained earnings from 

any business in which either party has, at the time of the parties’ entry into this Agreement, 

including the enhanced value of any business, including but not limited to shares of stock and 

percentage ownership, including non-taxable perquisites.  The parties further agree that wages 

earned by either party during the marriage would be considered marital property, whether or not 

deposited into a joint account held by  and/or ”; (2) interest income, dividend income, 

rental income or other income, whether earned, unearned or passive, unless such income is 

deposited into an account held jointly by  and  (3) the intangible value of the ability to 

render personal services, including, but not limited to the ‘value’ of any degree, license or right to 

conduct or practice any business, profession or occupation; (4) all other property, real and personal, 

tangible and intangible, actual and inchoate, and any beneficial interest therein whether as cestui 

que trust or otherwise, owned prior to the marriage (as set forth in Exhibits A & B hereto), or 

hereafter acquired, whether by purchase, gift, devise, bequest, descent, inheritance or trust, and 

any increments derived therefrom and additions thereto including, but not limited to, reinvestment 

of stock dividends, interest, stock splits or appreciation; (5) any principal, distributed or 

undistributed profits, gains, income, dividends, rents or earnings, or any other property, held by, 

associated with or arising from any trust, regardless of nature, in which a party has a direct or 

beneficial interest; (6) and in the event that either or  uses separate property, as 

hereinbefore defined, as collateral for a loan, the loan proceeds and any property purchased with 

such proceeds shall also be separate property.” 
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  (vi) On page 6 of the Agreement, in paragraph 2, provides as follows:  “All 

property of any kind, whether real or personal, tangible or intangible, actual or inchoate, and any 

beneficial interest therein whether as cestui que trust or otherwise, purchased or acquired by either 

or  subsequent to their marriage shall be presumed to be the separate property of the 

purchaser or owner of record, title or registration, unless: (a) the purchase or acquisition was made 

with funds from the parties’ jointly held account(s); or (b) the property is held, recorded, titled, 

registered or owned by the parties in their joint names as evidenced by a written deed, title, 

registration or other such documentary evidence; or (c) both parties execute a writing that describes 

such property and that clearly expresses their desire that such property be their marital property.” 

  (vii) On pages 6 and 7 of the Agreement, in paragraph 2(d), it states: “  has 

purchased, with separate funds, a residence known and numbered as , 

Chesterfield, Missouri 63017, the value of said real estate at $550,000.00.  It is the parties’ 

intention that they will both live in the residence and call said residence their home.  However, the 

residence shall be deemed s separate property so long as the residence remains titled in ’s 

name alone, or any Trust that  may create.” 

  (viii) On page 7 of the Agreement, in paragraph 2(f), it states: “Notwithstanding 

anything in this agreement, in the event of a dissolution of marriage being granted, any marital 

interest in the residence shall be determined by the contribution of either party (including wages 

of the parties used to reduce debt or increase value or make improvements).  Regardless of a 

determination of a marital interest, in the event of a dissolution of marriage, will retain the 

residence as his separate property.” 
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  (ix) On page 7 of the Agreement, in paragraph 3, it provides: “In the event a 

decree should be entered, each party shall be awarded his/her respective separate property and 

neither party may claim, seek or accept any award of the separate property of the other party.” 

  (x) On page 9 of the Agreement, in paragraph 5(b), it states: “Notwithstanding 

any other provision of this Agreement, it is agreed by the parties that in the event of the entry of a 

final decree dissolving the marriage of the parties, in addition to any payments that may be required 

to effect the equal division of the marital property set forth herein,  shall pay to in one 

lump sum, as and for further division of marital property and not as maintenance, within thirty (30) 

days after the entry of such final decree, a sum of money equal to Ten Thousand and no/100 Dollars 

($10,000.00) for each year during that period of time beginning on the date of the marriage of the 

parties and ending on the date that either party files or otherwise commences or initiates a 

proceeding which results in the entry of a decree.” 

  (xi) On page 9 of the Agreement, in paragraph 5(c), it states: “Notwithstanding 

any other provision in this Agreement, it is agreed by the parties that in the event of the entry of a 

final decree dissolving the marriage of the parties, in addition to any payments set forth in 

paragraph 3., and 5.b, above, shall pay to  as and for her attorney’s fees and litigation 

costs, an amount equal to the lesser of (1)  actual attorney’s fees and litigation costs 

incurred for her representation in connection with the granting of such decree, or (2) Two 

Thousand Five Hundred and no/100 Dollars ($2,500.00), for an action within 36 months.” 

  (xii) On pages 9 and 10 of the Agreement, in paragraph 5(d), it states: 

“Notwithstanding any other provision in this Agreement, if it agreed by the parties that if the 

marriage is of a duration in excess of thirty-six (36) months, and an action seeking to dissolve the 
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marriage of the parties is initiated by either party, and that neither party is guilty of marital 

misconduct, the court may determine the reasonable needs of either party in awarding maintenance 

in the event either party is unable to support themselves due to their circumstances.” 

  (xiii) On page 10 of the Agreement, in paragraph 7, it states: “In the event of their 

marriage, the parties agree that they shall maintain a checking account in their joint names which 

shall be marital property and from which they will pay for their common expenses and their other 

reasonable, necessary and ordinary household and personal expenses.  The parties agree that  

shall be primarily responsible for depositing sufficient funds into said joint account from his 

earning or other income for the payment of such expenses.” 

  (xiv) On page 11 of the Agreement, in paragraph 9, it states: “Each party 

specifically acknowledges and represents that he or she has disclosed to the other party the nature 

and extent of his/her separate property and liabilities as set forth in Exhibit A and Exhibit B 

attached hereto and incorporated herein by this reference.  Other than as set forth in said Exhibits 

A and B, each party represents to the other that he or she does not own, directly or indirectly, any 

real property, article of personal property, or any other asset or have any primary liability having 

a value in excess of Ten Thousand Dollars ($10,000.00) or any interest in any bank, savings and 

loan, credit union or other institutional account having a value in excess of Two Thousand Dollars 

($2,000.00).  The parties acknowledge that they have received all information necessary or 

desirable to enable them to fully evaluate each other’s separate property and liabilities, that each 

of them has had the opportunity to make full and complete investigation thereof, and that each is 

fully satisfied with the extent of his or her knowledge of both the nature and valuation of the 

separate property and liabilities of the other.  Further, each party does hereby state that he or she 
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is familiar with the assets of the other party and is entering into this Agreement with a full 

knowledge and understanding thereof.” 

  (xv) On page 12 of the Agreement, in paragraph 11, it states: “Both parties 

represent that they have not incurred or contracted any liability, debt or other obligation not fully 

set forth in the declaration of that party.” 

  (xvi) On page 16 of the Agreement, Exhibit A, entitled “Balance Sheet:  

 the Exhibit lists assets of  as one real estate investment, the  residence 

and a value of $550,000; a checking account with Regions Bank valued at $5,000, a money market 

account at Regions Bank valued at $235,000, a money market account at US Bank valued at 

$82,000, and a money market account at Commerce Bank valued at $82,000 (no account numbers 

listed for any of these accounts); two 401(k) accounts, one with Morningstar valued at $150,000 

and one with  valued at $65,000; a partnership interest in  

valued at $300,000; and automobiles and various items of personal property. 

  (xvii) On page 18 of the Agreement, Exhibit B, entitled “Balance Sheet:  

,” the Exhibit lists the assets of  as cash of less than $5,000; employment income of 

$42,000 per year; a 2005 PT Cruiser and several items of jewelry without any specified value.  The 

Exhibit lists the liabilities of as a bank account at 5/3 Bank for less than $5,000, and a bank 

account at Commerce Bank as less than $5,000. 

 Evidence and Testimony at the hearings concerning the allegations of invalidity. 

 10.  and  testified regarding their relationship and the circumstances 

surrounding the execution of the Agreement.    also offered testimony with regard 

to the circumstances surrounding the making of the Agreement.  Additional testimony was 
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presented by the deposition of  concerning  employment with  and 

her past work experience.  

    Educational Background and Employment history  

 11.  and  got engaged on February 14, 2009.  Both  and  were 

previously married and each have children from their prior marriage.  

12.  has an MBA that he received in 1979 from Washington University.  He was 

employed for eight years at .   is registered as a fictitious 

name with the Missouri Secretary of State and is owned by .  It is not a separate 

entity from .   became president in 2009.   worked for American Equity 

Mortgage for 6 years before he was employed at .   worked for mortgage 

companies for 14 years before that. 

 13.  In 2009,  was earning $600,000.00 per year from . 

 14. At the time of the hearing,  was retired and the business had been sold to the 

employees in 2016.   

 15.    has a high school education and has taken some extra courses but never 

obtained a college degree.  

 16. At the time she and  became engaged,  was working at  

  Tracey’s direct testimony emphasized her past employment as a waitress at  

and her initial employment at  as document scanner.  However she also 

testified that worked as a loan officer for .   one of the shareholders 

of  testified that has also worked in the post-closing department.    
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17. On cross-examination  admitted that  worked in the mortgage 

industry for over 17 years and 10-12 of those years she worked as a wholesale mortgage 

representative.  explained that a wholesale representative acts as conduit for banks and 

offers loan products such as “an interest only arm” or “thirty year fixed mortgage” to loan 

companies, broker and bankers.  would put the deal together and would work on behalf of 

the loan officers to convince the underwriters not to decline to loan.   Her employment as a 

wholesale representative was quite lucrative and she earned over $100,000.00 per year.  She lost 

her job during the financial crisis of 2007-2008.     

 18. During the course of her employment as a wholesaler she made calls on  

 trying to get their business.   acknowledged on cross-examination that she 

knew that  and  were one and the same. 

 19. On cross-examination  testified that prior to the marriage, she also had her 

own business that was called .   described it as a basket business. 

  Events Leading Up to the Execution of the Agreement  

 20.  testified that the parties discussed getting married in late March or early April 

in Las Vegas.  For reasons  couldn’t recall they postponed the wedding.   testified she 

didn’t recall whether they were planning to get married in March but that it was possible they had 

such discussions. 

21.  testified that shortly after getting engaged, he discussed with  his need 

for a prenuptial agreement.  claims he told  he wanted a prenuptial agreement because 

in his prior divorce he had revoked his prenuptial agreement and it extended the divorce case for 

five years.   
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 was getting a loan to purchase the property: at first she said she didn’t know he was getting a 

loan and then she later testified that he told her he got a loan on the property.  In an email between 

s lawyer and s lawyer prior to the execution of the Agreement, s lawyer 

indicates  told the lawyer that  purchased the home with 10% down and there is also a 

reference to the mortgage on the house in the email.  Apparently by the time the Agreement was 

executed  or had been informed of the mortgage.   and  moved in to the  

 Property in the first week of June 2009.   

26.  testified that  told her on June 11 that he had a draft of a prenuptial 

agreement and that she could take it to an attorney.  testified that within a week of receiving 

the draft on June 16 or 17th she contacted , whose name was provided to her from 

 upon recommendation from  attorney.  She was not given any other names of attorneys 

by   However on cross examination she admitted that prior to contacting  

on June 11, 2009,  contacted , the attorney who had represented her in 

her previous divorce.   testified that when she and her first husband divorced they executed 

a marital separation agreement.  testified that  would not review the 

Agreement because she did not have enough time to do her due diligence. 

27. The billing record from  was received in evidence as Exhibit Y and 

indicates that the first meeting with  occurred on June 17th.    Exhibit Y also indicates that 

 first reviewed a draft of the premarital agreement on June 16, 2009.   The billing 

statement indicates  last meeting with  took place on June 21, 2009.  The 

billing statement indicates a total of 4.4 hours expended on the case, and it does not list any requests 

for records as part of her work on the case.   claimed that would not have been her 
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what.  She is an employee of your client’s company and he is an owner.  I assume she makes a 

fraction of what he makes based on the assets of the parties.  I suggest we put in a tier formula.  

She’s willing to waive maintenance if divorce occurs say in the first 3 years and after that I will 

even recommend language to say it will have to be determined by the courts rather than putting in 

a specific provision.”  She also added, “I will need your client’s tax returns for the last three years 

and I will have her provide her returns for that same period.”  also noted that “if 

you want an agreement saying [the tax returns] will be kept confidential, that’s fine with me, I 

understand there is pending litigation with his ex-wife”.   concluded the email with 

the statement:  “I can’t stress to you enough that my client is not looking for anything from your 

client.  There are just a lot of red flags here and I seriously cannot recommend she sign with those 

out there.  If we can reach an agreement, I can come in over the weekend if necessary to get it 

signed.  Don’t mean to throw a monkey wrench in the whole thing.” 

 31. Exhibit R is an email from  to , dated Friday, June 19, 

2009.  In the email,  indicates that he transmitting a draft Agreement “with the changes 

for your review.”    also states in the email, “I will forward the tax returns to you 

shortly.” 

 32. Exhibit T and U are emails between  and  attempting to 

arrange the meeting for the execution of the Agreement on Sunday, June 21.   

 33. Exhibit V is an email from  to  dated Saturday, June 20, 

2009.  It addresses a few questions concerning the draft particularly with respect to maintenance, 

attorney fees, the house and debts.  Specifically,  would like the attorney fee 

provision to be modified so that it is not capped at $2,500 if the marriage lasts at least 3 years.  In 
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Agreement.  She recalls specifically that she discouraged  from waiving all rights to 

maintenance, and that she worked with  on amending the Agreement to include 

maintenance for if the marriage lasted at least three years.  Although  

initially recommended  not sign the Agreement as first presented to her, she did recommend 

 sign the final version of the Agreement executed on June 21, 2009. 

 37.  did not recall whether she received or requested any of the 

documentation to substantiate the financial disclosures in Exhibit A of the Agreement. 

 38.  did recall that the wedding date was June 23, 2009, two days after 

the execution of the Agreement. 

 39.  did recall that the parties and counsel met at  office on 

June 21, 2009, a Sunday, and that at times the discussions became “heated” and the parties had to 

separate.  During this time period, additional negotiations took place, some changes to the 

Agreement were made and, ultimately, all parties and counsel signed the Agreement. 

 40. When asked what her goal was in her representation of ,  

answered it was to explain to  the contents of the Agreement and advise her whether or not 

to sign it.   stated that in her opinion the Agreement as originally presented to her 

was not conscionable or fair because of the maintenance provision.  She stated that at the time of 

the signing of the final Agreement, she believed its terms conscionable.  When asked if she 

believed that today, she stated, “I don’t know.” 

 41. Though repeatedly asked by counsel for both parties,  could not 

recall whether she ever received any tax returns from or  
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48.  testified that  did not tell him she did not want to sign the “prenup” and 

her statement to him was that “I don’t want your money.”   didn’t recall any arguments at the 

meeting to sign the prenuptial agreement. didn’t recall  being upset with him on that 

day.   never told him she didn’t understand the agreement.   

 49. The parties signed the prenuptial agreement on June 21, 2009 and were married in 

Las Vegas on June 23, 2009.  The wedding was performed at the Little Wedding Chapel in Las 

Vegas and two of  friends from Colorado attended.  The airline tickets for the trip and the 

airline tickets for the friend’s trip were purchased prior to the execution of the prenuptial 

agreement.   purchased a wedding dress for  in March or April.    

    CONCLUSIONS OF LAW 

 A.   Guiding principles. 

 50. In determining whether the Agreement in this case is valid and enforceable the 

Court is guided by principles described below. 

 51. The burden of proof on the issue of the validity of the antenuptial agreement rests 

with the party seeking to invalidate the agreement and therefore  bears the burden of proof 

in this case.   In re Marriage of Thomas, 199 S.W. 2d 842, 852 (Mo. App. S.D. 2006). 

 52.    In Missouri, to find a prenuptial agreement to be valid and enforceable a court must 

find that it was entered into freely, fairly, knowingly, understandingly, and in good faith with full 

disclosure.  Short v. Short, 356 S.W. 3d 235, 240 (Mo. App. E.D. 2011) citing Potts v. Potts, 303 

S.W. 3d 177, 187 (Mo. App. W.D. 2010).   To make such a finding involves a subjective evaluation 

of the fairness surrounding the execution of the agreement. Id.   
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 53. Factors considered include the parties’ access to independent counsel, the amount 

of time available to revise the agreement, the bargaining positions of each spouse in terms of age, 

sophistication, education, employment and experience and whether their assets were fully 

disclosed.  Id.  The fairness of the agreement must be determined as of the date of the agreement.  

 54. “Full disclosure requires both parties to reveal the nature and extent of each other’s 

property so that each spouse may make a meaningful decision to waive all or part” of his or right 

to a share of those assets.  McMullin v. McMullin, 926 S.W.2d 108, 111 (Mo. App. 1996).  “Full 

disclosure does not mean absolute, strict disclosure.”  Darr v. Darr, 950 S.W. 2d 867, 870 (Mo. 

App. E.D. 1997) citing In re Marriage of Lewis, 808 S.W. 2d 919 (Mo. App. S.D. 1991).  Rather 

the purpose behind requiring disclosure is to ensure one party has the ability to make an informed 

decision about the other party’s financial state before signing away any rights that he or she may 

have in that property. Id.  An informed decision does not require that one party know the extent of 

the other party’s property down to the very penny.  Rather, [i]n order to make an informed decision, 

a spouse should be substantially advised of the other spouse’s property or have knowledge of those 

facts.”  Id. (emphasis added). Darr, 950 S.W. 2d at 871,citing McMullin, 926 S.W. 2d at 111.  In 

determining whether one party has been substantially advised, or whether the spouse has 

equivalent knowledge, each case must be examined on its own facts. Darr, 950 S.W. 2d at 871, 

McMullin, 926 S.W. 2d at 111. 

55.  A determination of whether the agreement is unconscionable is made after 

examining the totality of the circumstances. Darr, 950 S.W. 2d at 871.  An agreement is 

unconscionable when the inequality is so strong, gross, and manifest that it must be impossible to 

state it to one with common sense without producing an exclamation at the inequality of it.  Short, 
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356 S.W. 3d at 241. An antenuptial agreement may be unconscionable where it attempts to totally 

exclude one spouse’s presumed right to marital property.  King v. King, 66 S.W. 3d 28, 36 (Mo. 

App. W.D. 2001).    But where an antenuptial agreement permits each spouse to retain a share of 

the marital property, albeit a disproportionately small one, courts are more likely to uphold and 

enforce the agreement.   Miles v. Werle, 977 S.W. 2d 297, 303 (Mo. App. W.D. 1998).   In King, 

the antenuptial agreement provided that the separate property of the parties remain separate and 

that provision did result in a great disparity between the separate property set aside to each spouse.  

However because the agreement did not attempt to preclude an award of marital property to Wife, 

it was not unconscionable.  King, 66 S.W. 3d at 36.   

56. Unconscionability may be either procedural or substantive. Procedural 

unconscionability “is involved with the contract formation process, and focuses on high pressure 

exerted on the parties, fine print of the contract, misrepresentation, or unequal bargaining 

position.”  Potts v. Potts, 303 S.W.3d 177, 187 (Mo. App. 2010).  Substantive unconscionability 

“refers to an undue harshness in the contract terms.”  Id.  Gross inequity in either the procedural 

or substantive nature of the formation and execution of an antenuptial agreement suffices to find 

it unconscionable.  Id.  “An antenuptial agreement requires more consideration than that necessary 

for a simple contract, in that the consideration moving to the spouse or prospective spouse 

surrendering marital rights must be fair and equitable in the particular circumstances.”  Id. at 188. 

57.        cites the case of Ferry v. Ferry, 586 S.W.2d 782 (Mo. App. 1979), in support 

of her position that the agreement is invalid.  In Ferry, the court noted that one spouse had “no 

assets worthy of mention” while the other spouse had a significant estate that that spouse, through 

the premarital agreement, sought “to insulate” from division, weighing “heavily” against 
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enforcement because of the “disparity of consideration.”  Id. at 787.  Ferry also highlighted other 

“events which accompanied the preparation and signing of the antenuptial agreement” that “bear 

significant indicia of overreaching.”  Id.  The agreement had been prepared solely by the wealthy 

spouse in “private consultation” with his attorney.  Id.  Further, the “completed document was 

given to [the other spouse] to read a few days in advance, but she reviewed it only casually and 

had little comprehension of its import.”  Id.  “Actual signing of the agreement was in the office of 

the [wealthy spouse’s] attorney two days before the wedding under the constraint of limited time 

for discussion and revision.”  Id.  “Some assets owned by the [wealthy spouse] were not fully 

disclosed and the actual value of assets listed was not given.”  Id.  The Ferry court viewed the 

agreement as a “unilateral release…to share in assets otherwise distributable as marital property” 

and therefore “was fundamentally unfair.”  Id.  It found the agreement unenforceable.  Id.  In  

Ferry, however, the Wife did not seek or receive legal advice prior to executing the antenuptial 

agreement.  At the meeting to execute the agreement, Wife had asked for changes to be made to 

the agreement but because of the press of time no changes were made. Id. at 784. 

 58.     also relies upon the Potts and McMullin cases.  In Potts, prior to the marriage, 

husband owned his own roofing business and wife worked as a secretary at a bank.  Id. at 182.  

Husband had his business attorney draft the prenuptial agreement several months in advance of 

the wedding.   Id.  Wife received the prenuptial agreement for the first time only four days before 

the wedding.  Id. at 183.  She read the document and asked for changes relating to what she would 

receive in the event of divorce.  Id.  Husband made the changes and delivered the revised document 

the day before the wedding.  Id.  Wife executed the agreement.  Id.  The trial court found the 

agreement unconscionable and the Western District agreed.  Id. at 188-90.  Given the close 
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proximity between receipt of the agreement and the wedding – two to five days – and the lack of 

consulting with an attorney, and the fact that Susan was in the midst of wedding preparations, the 

appellate court found there was some evidence which could support the conclusion that the 

agreement was procedurally unconscionable.  Id. at 188.   The Court also found that: 

The prenuptial agreement does more than protect separate property existing at the 

time of the marriage. It allows either party to acquire property subsequent to the 

marriage (from any source including Raymond's business) and protect it as separate 

property by simply titling and holding the newly acquired property in that party's 

sole name. For example, under the agreement as drafted, all earnings generated 

from Raymond's holdings, which would normally be considered marital property, 

could be shielded from becoming marital. Those earnings could be converted to 

Raymond's separate property merely by depositing such earnings in assets titled 

only to Raymond. The prenuptial agreement also does not address the matter of 

accrued debt. Thus, the agreement purports to leave Susan with equal responsibility 

for debt even though Raymond could receive a windfall in his freedom to designate 

what property becomes marital and what does not. Basically, the agreement gave 

Raymond a free hand to cut Susan out of a marital estate and to leave her with a 

formula distribution that was designed to be in lieu of maintenance. 

 

Id. at 189.  Because the agreement “allowed Raymond to generate a large estate of non-marital 

property while limiting the distribution to Susan (upon dissolution) exclusively to a formula to be 

in lieu of maintenance, even after a twenty year marriage in which Susan had devoted her efforts 

to raising the children and running the household and thereby supporting Raymond’s business,”.  

Id. at 190.  The appellate court acknowledged that the agreement contained elements of substantive 

unconscionability. “Raymond came into the marriage as the only one with assets that would 

generate future assets . . . the agreement allowed him to categorize all assets generated in the future 

as separate property”. Id.  

 59. In McMullin, husband, an attorney, presented wife with a revised prenuptial 

agreement the day before their wedding.  Id., 926 S.W.2d at 110.  In his disclosures to wife, 
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husband listed his law firm, his farm, interests in businesses and retirement plans, but he failed to 

provide specific values of these assets and, in particular, failed to include the nature of his interests, 

including whether any asset had an encumbrance and the specific share he had in different 

businesses.  Id. at 111.  Substantively, the agreement precluded wife from having any claim to any 

of the proceeds of husband’s assets or income by turning all his marital property contributions into 

separate property.  Id. at 110.  The Eastern District held that the limited time between the 

presentment of the agreement and the wedding, the inadequacy of the disclosures and the complete 

one sidedness of the asset distribution rendered the agreement unconscionable.  Id. at 111. 

 60.  relies upon the case of Gould v. Rafaeli, 822 S.W. 2d 494 (Mo. App. E.D. 

1991).    Both parties were represented by counsel in executing a premarital agreement. The 

husband received the premarital agreement approximately two weeks before the wedding and it 

was executed approximately three days before the wedding. The court summarized the significant 

provisions of the agreement as follows:  “that after the marriage neither party would acquire any 

right, title or interest in or to any property of the other, owned or after acquired each party could 

manage or dispose of that party’s own property as if unmarried”.  The agreement also provided 

that each party waived any right to maintenance or support as well as attorney fees connected with 

the party’s divorce suit.” Id.  at 495.   The agreement contained an acknowledgement that each 

party executed the agreement as a free act and deed. Id.  Both parties executed a statement attached 

to the agreement indicating that their respective attorneys had advised them of their property rights 

and the legal significance of the Agreement.  The statement also indicated that each party 

acknowledged their understanding of the legal consequence of the Agreement and that it was 

voluntarily executed.   In addition Husband had admitted in responses to request for admissions 
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that he was fully advised of his property rights and the legal significance of the agreement as well 

the fact he voluntarily executed the agreement.  The agreement itself stated that each party 

represented and warranted that the schedule of assets is true and accurate. The court found that the 

recitals in the agreement coupled with the response to the Request for Admission were sufficient 

to support the finding that the agreement was not unconscionable and that Wife had fully disclosed 

the nature and extent of her property. 

 61.   relies upon the case of Short v. Short, 356 S.W.3d 235 (Mo. App. E.D. 2011).  

The parties entered a prenuptial agreement one day before the wedding.  Husband was a medical 

student and Wife was a nurse. Husband had access to a lawyer but Husband claimed he was too 

expensive and apparently did not try to retain a less expensive attorney.  Id.  at 240.  Although the 

agreement was signed on the day before the wedding the parties did meet and discuss the 

agreement in detail four days before the wedding.   The court found that the bargaining positions 

of the parties were relatively equal as they were similar in age and well educated.   Although 

Husband argued that Wife’s assets were misrepresented because they used book value rather than 

fair market value but cited no case law to support such position.  The court concluded that the 

agreement was conscionable and fairly made.   

 In Short, wife asserted that the trial court failed to give effect to the plain meaning of 

certain provisions of the agreement:   

Paragraph 4 of the prenuptial agreement provided:  “following their marriage, each party 

hereto shall keep and retain sole ownership, control and enjoyment of all property, real and 

personal, tangible or intangible, now or hereafter acquired by him or her in any manner 

whatsoever.”   Paragraph 5 of the prenuptial agreement provided that “in the event that the 
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marriage between the parties hereto shall be dissolved by divorce, . . . the parties hereby covenant 

and agree that: (a) except as otherwise provided herein, each party shall keep and retain sole 

ownership, control and enjoyment of all property, real and personal, tangible or intangible, 

acquired by him or her before or during such marriage. (b)[Wife] will make no claim against 

[Husband] for any part of his property or estate, (c) [Husband] will make no claim against 

[Wife]for any part of her property or estate.”   Wife claims interest and dividend income from their 

separate property was reserved to the parties as separate property by the above referenced terms 

of the prenuptial agreement.  However, the trial court found that the language of the provisions 

were not specific enough to reserve income such as earnings interest and dividends generated by 

her separate property as her separate property.  The court of appeals agreed.  Because the language 

was too vague and because the provision was silent as to income, earnings dividend or interest the 

premarital agreement cannot exempt those types of income received during the marriage from their 

presumed status as marital property.   

62. Short thus indicates that although a court may not selectively enforce part and reject 

part of a prenuptial agreement, the court may find parts of the agreement to be too vague  and 

indefinite to  be enforceable but find the agreement enforceable as a whole Id. at 242.  In addressing 

whether a provision of a prenuptial agreement is so vague to be unenforceable, the court must 

apply ordinary contract principles. Id.  (cites omitted).   In particular the court must determine the 

intention of the parties and give effect to that intention.      

63. The Court will now proceed to evaluate the Agreement in this case based on the 

factors directed by Missouri law. 
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 64. Bargaining Positions of the Parties.  The court does not find  testimony 

as to her bargaining position to be entirely credible.   Although the court believes that  has 

a high school education, that she worked as a waitress and that she may have scanned documents 

while employed by    the court finds that  omitted or at least 

downplayed her employment history in order to lead the court to conclude she lacked bargaining 

power.  In particular, it wasn’t until she was cross-examined did she reveal her extensive career as 

working in the mortgage industry for over 17 years.  By her own admission, as a whole sale 

mortgage representative she earned a substantial salary of over $100,000.00 and she acknowledged 

that    was one of her customers or potential customers.  When describing her 

position as a whole sale mortgage representative,  sounded quite professional and 

knowledgeable about that field as she described the technical and detailed nature of the job.   

 In addition to the foregoing pre-marital employment,  started and ran her own 

business known as     

With regard to assets,  admitted she had no real significant asset prior to the marriage 

to , other than her income, her car, her bank account and some jewelry.    claimed she 

did not prepare the attachment to the prenuptial agreement listing her assets.   said  

didn’t discuss the attachment with her, but that he knew what her assets were. 

However, there was also evidence indicating  had knowledge of  assets prior 

to the marriage.    testified that when she first met with  they talked about 

the assets and  business and that  was familiar with the business.  

It is true that has a master’s degree and at least two decades of experience in the 

financial services industry, including as an owner and president of     By his 
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S.W. 3d 494 (Mo. App. 1991), (husband was presented with the prenuptial agreement two weeks 

before the wedding and signed three days before the wedding.)  See also Short v. Short, 356 S.W.3d 

235 (Mo. App. E.D. 2011) (prenuptial agreement signed one day before the wedding) and Darr v. 

Darr, 950 S.W. 2d 867, 870 (Mo. App. E.D. 1997) (prenuptial agreement presented to Wife fifteen 

days before wedding and signed on the day before the wedding).  Thus, the timing of the 

presentation of the Agreement and the signing of the Agreement in and of itself does not mandate 

a finding of invalidity. 

Moreover, the court finds there was evidence the parties had previously set their wedding 

in March, but had cancelled and then rescheduled the wedding to June.  The court also finds that 

the wedding in June was going to be a very small affair, only   and two friends.  The 

wedding dress had been previously purchased by in March or April.  Therefore unlike in other 

cases where there were elaborate wedding plans leading up to the wedding date which otherwise 

occupied the parties and distracted them from the review and consideration of the prenuptial 

agreement,(See, Potts, 303 S.W. 3d at 187) there was no such distractions in this case. In addition, 

there was no indication that the wedding could not have been postponed.   

Further  had stated in the email that he sent to  with copies to Mr.  

and  that if they couldn’t get the revisions done in time regarding the   property 

they could do it after the wedding as an “antinuptial (sic).”   

The court finds these facts demonstrate that the timing of the presentation of the Agreement 

and the signing of the Agreement does not impact the validity of the Agreement.   

 66. Full Disclosure.  Full disclosure requires both parties to reveal the nature and 

extent of each other’s property so that each spouse may make a meaningful decision to waive all 













 
 

 
38 

the provision of this Agreement, he or she would have with respect to the other in the event of their 

marriage . . .”   

The Agreement also provides that “[t]he parties acknowledge that they have received all 

information necessary or desirable to enable them to fully evaluate each other’s separate property 

and liabilities, that each of them has had the opportunity to make full and complete investigation 

thereof, and that each is fully satisfied with the extent of his or her knowledge of both the nature 

and valuation of the separate property and liabilities of the other.  Further each party does hereby 

state that he or she is familiar with the assets of the other party  and is entering into this Agreement 

with a full knowledge and understanding thereof.”  The Gould case cited above suggests recitals 

such as these are sufficient to establish the parties signed the agreement knowingly and voluntarily.  

However, the court also believes the evidence recited more fully above indicates that  signed 

the agreement knowingly and voluntarily. 

 70. Procedural Unconscionability.  Procedural unconscionability looks to “the 

contract formation process, and focuses on high pressure exerted on the parties, fine print of the 

contract, misrepresentation, or unequal bargaining position.”  Potts, 303 S.W.3d at 187.   

relies heavily on the Fuller and Potts case in supporting her position that the Agreement was 

procedurally unconscionable.  As discussed above, the court finds the situation in both Fuller and 

Potts, to be distinguishable because the wife in those cases did not consult an attorney prior to 

signing the pre-nuptial agreement.   When considering all of the facts discussed above, in 

particular, the testimony  and , and the credibility of the parties, the court 

finds that the Agreement was not procedurally unconscionable.    
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but not distributed to shareholders and is the property of the company until distributed.   

claims that while it appears that  sets aside as his separate property his ownership interest in 

  he really accomplishes much more because he has the sole control of the entity 

as majority shareholder.  In that capacity,  could alter his salary, benefits, dividends and shares 

on a regular basis during the marriage to use otherwise marital funds to bolster his holdings in  

   is concerned that  could forego wages to build up the retained earnings 

in the company which he would receive on dissolution of the company as his separate property.  

  The court rejects this argument because the parties may make their own definition of 

“separate property”, however any deviation from the statutory and/or case law definition of 

separate property would be strictly construed.  King v. King, 66 S.W. 3d 28, 35 (Mo. App. W.D. 

2001).  Here, the Agreement expressly provides that the “wages earned by either party during the 

marriage would be considered marital property, whether or not deposited into a joint account held 

by  and/or    Therefore, while  might be able to use certain assets that in the 

absence of the Agreement would be marital property to benefit the corporation or his separate 

property,  cannot use his wages to do so by virtue of the express carve out in the Agreement.  

Evidence of  alteration or manipulation of his wages during the marriage might be relevant 

proof at the second phase of the trial in this case to show that  breached the Agreement, but 

the court does not find that such affects the validity of the Agreement. 

 74.  also claims that paragraph 2 of the Agreement, “Presumption of Separate 

Property,” is fundamentally unfair and nullifies the change made to include wages as marital 

property.   argues that by stating that any property purchased or acquired “subsequent to the 

their marriage shall be presumed to be the separate property of the purchaser or owner of record, 
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title or registration,”  could deposit his wages (presumed marital property) in his own separate 

checking account and convert it to separate property by the mere deposit.   also claims  

could use any funds in a separate account to buy property and title it solely in his name, again 

converting presumptive marital property to separate property.   further claims that it also 

appears that this definition renders null and void the “source of funds” rule used by courts in 

Missouri to trace marital property converted to separate property.   argues the  Potts  case 

presents and  identical situation.   

The court disagrees with  assessment of paragraph 2 of the Agreement.  First, 

paragraph 1(e) states that wages are marital property “whether or not they are deposited into a joint 

account held by  and/or  therefore under the plain language of the agreement, if  

deposited his wages in a bank account solely in his name that bank account would be marital 

property at least to the extent of the wages deposited therein. 

Further, the court in Short v. Short, 356 S.W. 3d 235, 242 (Mo. App. E.D. 2011), indicates  

that premarital agreements may be interpreted in accordance with ordinary principles of contract 

construction.  One principle of contract interpretation is: [w]hen a provision of a contract deals 

with a specific situation, it will prevail over a more general provision if there is ambiguity or 

inconsistency between them.” Fairmont/Monticello, LLC v. LXS Investments, Inc., 554 S.W. 3d 

478, 482 (Mo. App. E.D. 2018) Thus to the extent there is an inconsistency between the provisions 

of paragraph 1 and the provisions of paragraph 2, when applying ordinary principles of contract 

interpretation that more specific provisions would prevail over the more general one, the provision 

in paragraph 1 concerning wages is more specific provision than the provision in paragraph 2 

concerning general after acquired assets and therefore paragraph 1 provision would it would 
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prevail.  Therefore, the Agreement does not pre-empt a finding that the after acquired asset could 

be deemed marital property to the extent of the wages used to acquire it. 

The court again finds Potts distinguishable on this issue in an important way, there was no 

indication in the court’s opinion that the prenuptial agreement had any carve outs from the separate 

property such as the carve out for wages set forth in the instant Agreement. 

Alternatively, as was the case in Short, paragraph 2 of the Agreement can be deemed to be 

vague and indefinite as to whether it intends to include as separate property assets acquired after 

the marriage by the use of either parties’ wages.  As described in more detail above, in Short, the 

Wife argued that dividends earned on separate property was her separate property because the 

agreement stated that all property acquired before and during the marriage by the party was 

separate property and because it also said “each party shall keep and retain sole ownership . . .  of 

all property. . .  now or hereafter acquired by him or her in any manner whatsoever.”  The court 

in Short found the provision vague and indefinite because it did not specifically state that dividends 

earned on separate property remains separate property.  Using the analysis employed by the court 

in  Short  in this case, because wages earned during the marriage are expressly defined in the 

Agreement as marital property whether or not deposited into a joint account held by  and/or 

 and because paragraph 2 doesn’t expressly state that assets acquired after the marriage and 

titled in one parties’ name is separate property even if acquired by use of either parties’ wages, 

paragraph 2 is too vague to be enforceable as to such assets acquired after the marriage through 

the use of the parties’ wages.  Therefore the Agreement, strictly construed would not preclude a 

determination that a particular asset acquired after the marriage and titled solely in one parties’ 
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name to be deemed to be marital property (in whole or in part) if either parties’ wages were used 

to acquire the property. 

 75. As mentioned before, where a prenuptial agreement permits each spouse to retain 

a share of the marital property, even a disproportionately small one, such Agreements are 

enforceable.  The court finds that this Agreement is enforceable because  may receive a 

share of marital property consisting of the following: wages, property acquired by use of the 

parties’ wages, property acquired after the marriage and titled in both names, property identified 

in a writing signed by the parties and designated as marital property, $10,000.00 for each year of 

marriage as an additional share of marital property and an interest in the   Property.  

In addition under the terms of the Agreement,  has not waived her right to seek maintenance.    

Therefore, the court finds that the Agreement is not substantively unconscionable.   

 76. Accordingly after consideration of the exhibits received into evidence, the 

testimony of the parties, their credibility, the arguments of counsel and the relevant law, the court 

finds that the Agreement is valid and enforceable.   

JUDGMENT 

 It is hereby ordered, adjudged and decreed by the Court: 

 1. That the Motion to Find Prenuptial Agreement Unconscionable filed by Petitioner 

is DENIED, The Agreement entered into by the parties on June 21, 2009, is found valid and 

enforceable. 

SO ORDERED: 

___________________________________    ______________ 

Hon. Ellen W. Dunne               Dated 

                                                                                                                                          

                                                                               

 
 

 June 22, 2020




