
 

IN THE 21ST JUDICIAL CIRCUIT, ST. LOUIS COUNTY 

STATE OF MISSOURI 

 

 

STATE OF MISSOURI, 

  

vs. 

 

 

  Defendant. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

Cause No. 

 

Division   

 

ORDER / JUDGMENT  

 

 Before the Court is the Defendant’s Motion to Dismiss for Double Jeopardy.  The 

State of Missouri appears by Assistant Prosecuting Attorney .  Defendant 

appears by his counsel, .  This matter has been briefed and argued and being 

fully advised in the premises, the Court now rules: 

 This case arises out of an alleged incident occurring on about August 10 or 11, 2019.  

In its complaint from December 11, 2019, and the ensuing indictment of August 19, 2020, 

the State asserts that Defendant committed two counts of domestic assault in the third 

degree which is a Class E felony under § 565.074 RSMO, which provides: 

565.074.  Domestic assault, third degree — penalty. —  

1.  A person commits the offense of domestic assault in the third degree if 

he or she attempts to cause physical injury or knowingly causes physical 

pain or illness to a domestic victim, as the term "domestic victim" is 

defined under section 565.002. 

2.  The offense of domestic assault in the third degree is a class E felony. 

 



 2 

Count One asserts that Defendant caused pain to N.B., a domestic victim, by head-butting 

her in the face while Count Two asserts that Defendant caused N.B. pain by punching her in 

the face with a closed fist.   

For the same incident on August 10, 2019, Defendant was charged with a violation of 

a municipal ordinance for domestic assault in Florissant, Missouri.  Section 210.130 of the 

City of Florissant Code provides: 

Section 210.130 - Domestic Assault. 

A. A person commits the offense of domestic assault if the act involves a 

domestic victim, as the term "domestic victim" is defined under Section 565.002, 

RSMo., and: 

1. The person attempts to cause or recklessly causes physical injury, physical 

 pain, or illness to such domestic victim; 

2. With criminal negligence the person causes physical injury to such domestic 

victim by means of a deadly weapon or dangerous instrument; 

3. The person purposely places such domestic victim in apprehension of 

immediate physical injury by any means; 

4. The person recklessly engages in conduct which creates a substantial risk of 

death or serious physical injury to such domestic victim; 

5. The person knowingly causes physical contact with such domestic victim 

knowing he or she will regard the contact as offensive; or 

6. The person knowingly attempts to cause or causes the isolation of such 

domestic victim by unreasonably and substantially restricting or limiting his or 

her access to other persons, telecommunication devices or transportation for the 

purpose of isolation. 

 

Defendant pleaded guilty to the ordinance violation on February 19, 2020.  On October 28, 

2020, Defendant filed the instant motion seeking dismissal on the basis of double jeopardy. 

Double jeopardy is prohibited by both the Fifth Amendment to the United States 

Constitution and Article I, Section 19 of Missouri’s Constitution. “The United States 

Constitution’s double jeopardy clause provides that no person shall be subject for the same 

offense to be twice put in jeopardy of life or limb. The clause contains two distinct 

protections for criminal defendants: (a) protection from successive prosecutions for the 
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same offense after either an acquittal or a conviction and (b) protection from multiple 

punishments for the same offense.” Stuart v. State, 565 S.W.3d 766, 773-774 (Mo. Ct. App. 

2019). 

In State v. Daws, 311 S.W.3d 806, 808 (Mo. 2010), the Missouri Supreme Court 

instructs that, “[t]he proper test for assessing whether successive prosecutions violate 

double jeopardy is the Blockburger test, also known as the ‘same-elements’ test.” 

citing United States v. Dixon, 509 U.S. 688, 704, 113 S.Ct. 2849, 125 L.Ed.2d 556 (1993); 

see also Blockburger v. United States, 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed. 306 (1932) 

“The Blockburger same-elements test asks ‘whether each offense contains an element not 

contained in the other; if not, the Double Jeopardy Clause bars a successive 

prosecution.’” citing State v. Burns, 877 S.W.2d 111, 112 (Mo. banc 1994).  Daws makes it 

clear that “double jeopardy applies to lesser-included offenses and generally bars successive 

prosecutions involving lesser-included offenses. Id., citing Brown v. Ohio, 432 U.S. 161, 

169, 97 S.Ct. 2221, 53 L.Ed.2d 187 (1977); section 556.041.1.  

This “same elements” test has been codified in §§ 556.041 and 556.046 RSMO.  

Section 556.046.1(1) defines lesser included offenses as those that are “established by proof 

of the same or less than all the facts required to establish the commission of the offense 

charged.”  Here, the State stipulates that the crime of domestic assault in the fourth degree, 

§ 565.076 RSMO is a lesser included offense of domestic assault in the third degree.  

Further, the State also agrees that § 565.076 RSMO is identical to this City of Florissant 

municipal code provision to which Defendant pleaded in February 2020.  
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The State emphasizes that the alleged head-butting and the alleged punching are two 

separate offenses and notes that double jeopardy “protection applies only to multiple 

punishments or prosecutions for the same offense.”  Stuart v. State, 565 S.W.3d at 773-774. 

It is also true that “multiple convictions are permissible if the defendant has in law and in 

fact committed separate crimes. The double jeopardy clause is not violated by punishing a 

defendant for more than one offense arising from the same set of facts. Moreover, separate 

offenses can arise from a single set of facts where they are based on different acts or a 

separate intent.” Id.   

However, the “same elements” test looks to the elements of the charged offenses and 

not the facts or conduct alleged. See State v. Reando, 313 S.W.3d 734, 740 (Mo.App. W.D. 

2010).  The United State Supreme Court and the Missouri Supreme Court have made it 

clear that when analyzing a double jeopardy challenge, the “focus is on the elements of the 

offenses at issue, not the underlying conduct that resulted in the defendant being charged.” 

State v. Daws, 311 S.W.3d at 808 (Mo. 2010); citing Dixon, 509 U.S. at 704. The Court is 

also mindful that a defendant “may be charged with and convicted of several offenses 

arising from the same transaction, incident, or set of facts without offending the double-

jeopardy clause if the legislature intended to punish the conduct under more than one 

statute.” State v. Walker, 352 S.W.3d 385, 388 (Mo.App. E.D. 2011)(emphasis added). 

The Court agrees that the allegations in this case give rise to two separate charges for 

two separate offenses on August 10 or 11, 2019.  Yet, looking solely at the elements of the 

crimes, the case does not withstand the required scrutiny; Defendant pleaded to a lesser 

included offense of both charges arising out on the same incident.  
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SO ORDERED: 

_____________________ 

Honorable Jason D. Dodson 

Circuit Judge, Division 10 

ORIGINAL SIGNED AND FILED ON 12/21/2020




