


performed under this Lease, Tenant may peaceably and quietly enjoy the Premises, subject to the 

terms and conditions of this Lease. The LEASE also provides under heading ADDITIONAL 

TERMS & CONDITIONS that: “ NO[sic] SMOKING FACILITY …. ADDITIONAL RULES 

AND REGULATIONS ATTACHED”.   

Plaintiff also alleges that Plaintiff has received numerous complaints of the smell of 

marijuana in the Defendant’s portion of the hallway and coming from Defendant’s apartment. The 

signed LEASE ADDENDUM FOR DRUG-FREE HOUSING in Exhibit 2 Paragraph 1 states: 

“Resident, any member of resident’s household, or a guest or other person under the resident’s 

control shall not engage in criminal activity, including drug-related criminal activity, on or near 

premises. ‘Drug-related criminal activity’ means the illegal manufacture, sale, distribution, use of 

possession with intent to manufacture, sell, distribute, or use of a controlled substance (as defined 

in Section 102 of the Controlled Substance Act {21 U.S.C. 802}.” The signed LEASE 

ADDENDUM FOR DRUG-FREE HOUSING in Paragraph 6 states: “VIOLATION OF THE 

ABOVE PROVISIONS SHALL BE A MATERIAL VIOLATION OF THE LEASE AND GOOD 

CAUSE FOR TERMINATION OF TENANCY. A single violation of any of the provisions of this 

addendum shall be deemed a serious violation and a material noncompliance with the lease, it is 

understood and agreed that a single violation shall be good cause for termination of the lease.” It 

is against federal regulations to be in possession or to manufacture a controlled substance. 

Defendant applied for and was granted a medical marijuana card. (See “Exhibit 3”). During an 

inspection, Defendant informed Plaintiff that she was growing marijuana on the subject property. 

(See “Exhibit 4 and 5”). 7. Plaintiff has made demand on Defendant to stop growing and remove 

the marijuana from the property, but Defendant has failed, neglected and refused. Defendant was 

served with Notice of Termination of Tenancy. Under RSMo. 441.020-040 allows termination of 

a lease for illegal drug activity.   Based upon the above, Plaintiff alleges Defendant has breached 

the Lease and Lease Addendum. 

Defendant alleges she has tendered her rent2 and she is not violating any laws.  Further, the 

plants Defendant is growing have a THC level which is below the technical limit for the definition 

of marijuana, and are therefore defined as hemp. Hemp, by law, is not considered a controlled 

substance. Growing hemp is lawful. 

                                                 
2 On November 24, 2021, this Court ordered counsel for Plaintiff to accept the checks tendered by Defendant’s 

counsel and to deposit them into his Trust account until further order of the Court. 



Findings of Fact 

Under Missouri Supreme Court Rule 72.01(c), “The court if requested by a party … shall 

include in the opinion findings on the “controverted material fact issues specified by the party”.  

The Rule further states “[A]ll fact issues upon which no specific findings are made shall be 

considered as having been found in accordance with the result reached”.  Thus, the Rule makes a 

distinction between “controverted material fact issues” and “all fact issues upon which no specific 

findings are made”.   

Under Missouri Supreme Court Rule 84.13 (B), “No appellate court shall reverse any 

judgment unless it finds that error committed by the trial court against the appellant materially 

affecting the merits of the action.”  In De Rubio v. Herrera, the Appellate Court held “just because 

mother asked for the specific findings “does not mean the court had to make those particular 

findings”.  De Rubio v. Herrera, 541 S.W.3d 564, 572 (Mo. App. 2017).  The Appellate Court 

recognized “the requested findings did not relate to ‘controverted material fact issues’” that were 

before the trial court. Id.  “There are many reasons that the court, while able to address specific 

issues, may decline to do so.” Id.  “Missouri courts generally seem to resolve cases on the 

narrowest ground possible. Issues nonessential to a disposition of the case should not be 

addressed.” De Rubio at 572 (citing Barnes v. Bailey, 706 S.W.2d 25,33 (Mo. banc 1986) and Int’l 

Div., Inc. v. DeWitt & Associates., Inc 425 S.W.3d 225, 233 (Mo. App. 2014)). 

“In civil cases as in criminal, a fact-finder ‘always can disbelieve all or any part of the 

evidence, just as it always may refuse to draw inferences from that evidence.”’  Black River 

Electric v. People’s Bank, 466 S.W.3d 638, 640 (Mo. App. 2015) citing State v. Jackson, 433 

S.W.3d 390,392 (Mo. banc 2014).  “Credible, believable and even uncontradicted proof of 

evidentiary facts may not prove a contested issue of ultimate fact to the factfinder’s satisfaction.” 

Id.  “A party with the burden of proof cannot merely offer a submissible case; it must convince the 

factfinder to view the facts favorably to that party.” Black River Electric at 640 (citing Letterman 

v. Dir. of Revenue, 412 S.W.3d 459, 464 (Mo. App. 2013)).  “That is because evidence never 

proves any element until the [factfinder] says it does.” Jackson, 433 S.W.3d at 392. See also Perren 

v. Perren, 475 S.W.3d 741, 744 (Mo. App. 2015).  “Material facts are those ultimate facts that 

constitute the elements of a cause of action or affirmative defenses, sometimes referred to as 

‘elements facts’.” Custer v. Wal-Mart Stores, 492 S.W.3d 212, 215 (Mo. App. 2016). 





outside the tent, See Exhibits 5.1 and 5.2.  She did testify that on other occasions, she has smelled 

what she believed to be marijuana from down the hall of Defendant’s unit.  She had no personal 

knowledge as to whether the plants in the tent were actually marijuana or hemp.  Plaintiff submitted 

evidence that Defendant purchased hemp seeds after being confronted and accused of growing 

marijuana.  However, the Court finds that the fact that Defendant purchased hemp seeds after being 

confronted and accused of growing marijuana does not mean she previously bought marijuana 

seeds.  There was no evidence she ever purchased and/or planted marijuana seeds. 

Defendant testified credibly that she is on disability and grows hemp to help her with her 

medical conditions.  She testified that below .3% of THC is Hemp and above .3% is marijuana.  

She only grows hemp.  She testified she told the staff she was growing cannabis - not marijuana, 

and that she obtained and carries a marijuana card just for additional protection in case anyone 

questions her hemp.  She stated she has only ordered hemp seeds to grow.   

 No other testimony was offered from either party. 

 The Court finds Defendant’s testimony credible as it relates to what she was growing in 

the tent of her Unit.  There was insufficient evidence to show the Defendant was in fact growing 

marijuana.4  The Court finds that the Defendant did not violate the Agreement or its Addendum(s) 

by growing hemp.  The Court further finds the Plaintiff was unable to prove the plant being grown 

by Defendant was in fact marijuana as defined by Federal, State, or municipal laws.  Therefore, 

the Defendant has not breached the contract.       

Judgment is entered in favor of Defendant on Count I.  

 

Count II – Expedited Eviction Proceedings 

 Section 441.740. RSMo states: 

1. The court shall, subject to the provisions of sections 441.750 and 441.880, order the immediate 

eviction of a tenant as set forth in section 441.770, or issue an order pursuant to section 441.830, 

if it finds any of the following: 

                                                 
4 It should be noted that during the pendency of this litigation, the Court inquired as to whether Plaintiff was allowed 

an opportunity to gain entry to the unit to inspect and/or test the plants.  Counsel for the parties acknowledged 

Plaintiff was given several opportunities to do so and Plaintiff did not do so.   



(1) An emergency situation where dispossession of the tenant by other, less expeditious legal 

means would, because of the passage of time, imminently cause with a reasonable certainty either 

of the following: 

(a) Physical injury to other tenants or the lessor; or 

(b) Physical damage to lessor’s property and the reasonable cost to repair such damage exceeds an 

amount equal to twelve months of rent; for the purposes of this paragraph, the term “rent” shall 

include the amount owed by the tenant along with any subsidy owed from any third party; No 

action shall be taken under this subdivision unless the lessor first makes a reasonable attempt to 

abate the emergency situation through public law enforcement authorities or local mental health 

services personnel authorized to take action pursuant to section 632.300, et seq., as appropriate. 

(2) Drug-related criminal activity has occurred on or within the property leased to the tenant; 

(3) The property leased to the tenant was used in any way to further, promote, aid or assist in drug-

related criminal activity; 

(4) The tenant, a member of the tenant’s household or a guest has engaged in drug-related criminal 

activity either within, on or in the immediate vicinity of the leased property; 

(5) The tenant has given permission to or invited a person to enter onto or remain on any portion 

of the leased property, and the tenant did so knowing that the person had been removed or barred 

from the leased property pursuant to the provisions of sections 441.710 to 441.880; or 

(6) The tenant has failed to promptly notify the plaintiff that a person whom the plaintiff previously 

had removed from the property leased by the tenant, with the knowledge of the tenant, has returned 

to, entered onto or remained on the property leased by the tenant.  

 The only alleged drug-related criminal activity was the growing and/or possession of 

marijuana.  As previously stated herein, the Court finds there was insufficient evidence to support 

the allegation that Defendant has committed any drug-related criminal activity.  The court finds:  

1. there is no evidence that there is an emergency situation where dispossession of the tenant 

by other, less expeditious legal means would, because of the passage of time, imminently cause 

with a reasonable certainty either of the following: 

(a) Physical injury to other tenants or the lessor; or 

(b) Physical damage to lessor’s property and the reasonable cost to repair such damage 

exceeds an amount equal to twelve months of rent;   






