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     The Court has before it Defendant’s Motion to Dismiss Count II based on an alleged violation 

of his double jeopardy rights.  The Court has reviewed the record, considered the arguments of 

the parties and now rules as follows. 

     Defendant was charged in this case with unlawful possession of a firearm by a felon (Count 

I), possession of a controlled substance (Count II), unlawful use of a firearm by possessing a 

firearm while also in possession of a controlled substance under Section 571.030.1(11) (Count 

III), and unlawful possession of drug paraphernalia (Count IV).  

  Defendant argues that Count II, possession of a controlled substance, should be dismissed 

to avoid a double jeopardy violation. Defendant contends that the offense of possession of a 

controlled substance is a lesser included offense for unlawful 

possession of a firearm under Section 571.030.1(11), and separate convictions for both offenses 

would violate double jeopardy. 

     The Double Jeopardy Clause of the United States Constitution bars multiple punishments for 
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the same offense.  The test to be applied in determining whether there are two offenses or only 

one, is whether each provision requires proof of a fact which the other does not. Blockburger v. 

United States, 284 U.S. 299, 304 (1932). The Missouri Criminal Code contains a limitation on 

multiple offenses in § 556.041 RSMo, which provides among other things that a person may not 

be convicted of more than one offense if one offense is included in the other, as defined in 

§ 556.046 RSMo. Section 556.046 RSMo provides that an offense is included in another offense 

if it consists of an attempt to commit the other offense, if it is a lesser degree of the other offense, 

or if it is established by proof of the same or less than all of the facts required to establish the 

commission of the other offense. 

     Section 571.030 RSMo provides that a person commits the crime of unlawful use of a weapon 

if, among other things, he possesses a firearm while also knowingly possessing a controlled 

substance.   

  Section 579.015 provides that a person commits the crime of possession of a controlled 

substance if he knowingly possesses a controlled substance. It is apparent that possession of a 

controlled substance is established by less than all of the facts required to establish the 

commission of unlawful use of a weapon while possessing a controlled substance. 

     Under this reasoning, this Court dismissed a charge for possession of a controlled substance 

on double jeopardy grounds where a defendant pleaded guilty to a charge for unlawful use of a 

firearm by possessing a firearm while also in possession of a controlled substance under Section 

571.030.1(11) in State v. Andrews, 1922-CR01066-01. This Court was upheld on appeal in State 

v. Andrews, ED10861. A request for transfer to the Missouri Supreme Court is currently pending 

in State v. Andrews, SC99063. 
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  The instant case significantly differs from State v. Andrews, in that Defendant has not 

pleaded guilty to the charge of unlawful use of a firearm by possessing a firearm while also in 

possession of a controlled substance under Section 571.030.1(11) nor has double jeopardy 

otherwise attached herein. 

  “The fundamental principle is that an accused must suffer jeopardy before he can suffer 

double jeopardy.” State v. Thompson, 581 S.W.3d 632, 636 (Mo. App. W.D. 2019)(citing 

Serfass v. United States, 420 U.S. 377, 393 (1975)). “[T]he constitutional policies underpinning 

the Fifth Amendment's guarantee are not implicated before that point in the proceedings at which 

jeopardy attaches.” Id. at 390-91. “[J]eopardy does not attach until a defendant is put to trial 

before the trier of the facts, whether the trier be a jury or a judge.” Id. “Both the history of the 

Double Jeopardy Clause and its terms demonstrate that it does not come into play until a 

proceeding begins before a trier having jurisdiction to try the question of the guilt or innocence 

of the accused.” Id. 

  “As a result, in a scenario involving the possibility of multiple punishments for the same 

offense in a single proceeding, jeopardy has not attached as to any offense before trial 

commences.” State v. Thompson, 581 S.W.3d at 637. “A pre-trial motion raising a double 

jeopardy challenge to the possibility of multiple punishments for the same offense in a single 

proceeding is therefore premature.” Id. 

  Granting Defendant’s motion at this stage in the proceedings would be reversible error 

under controlling precedent. See State v. Thompson, 581 S.W.3d at 637. Accordingly, this Court 

must deny Defendant’s motion. 
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     THEREFORE, it is Ordered and Decreed that Defendant’s Motion to Dismiss Count II is 

hereby DENIED. 

 

SO ORDERED: 

 

 

 

_______________________________ 

David C. Mason, Judge 

 

 

Dated: ____________________ 

 

 




