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exhibits were admitted into evidence:  Ex. 1-  Police Department Report, Ex. 2 – Three 

CDs containing videos of the incident, Ex. 6 – Transcript of the DOR Hearing from November 

22, 2021,  Ex. 11 – Maintenance Reports, and Ex. 12 Alcohol Influence Report.  Exhibit 3, 

Petitioner’s Affidavit, was not received into evidence.   

After consideration the Court on this 22nd day of March, 2022, renders its decision as 

follows: 

 

FINDINGS OF FACT 

 The Court finds that the credible evidence adduced through the exhibits of Respondent 

and through testimony of Officer  and Sergeant , and the reasonable inferences to 

be drawn there from, clearly establish as follows: 

 On February 21, 2021, prior to 0143 hours, Office  made contact with 

Petitioner.  The contact was the result of Petitioner failing to stop at a stop sign.  Upon making 

contact, Officer  observed the odor of marijuana coming from Petitioner and 

Petitioner admitted to consuming marijuana two hours prior to contact with law enforcement.  

Petitioner was then placed under arrest for possession, drug paraphernalia charges, and resisting 

arrest.  Officer  requested assistance and the closest law enforcement officer, 

Sergeant  responded. 

 Upon contact with Petitioner at 0143 hours, Sergeant observed Petitioner to exhibit 

a moderate odor of intoxicants.  Petitioner’s eyes were watery, glassy, and bloodshot.  

Petitioner’s balance was uncertain.  Petitioner agreed to submit to field sobriety testing and 

exhibited six clues on the horizontal gaze nystagmus (HGN) test.  Petitioner did not satisfactorily 

perform the alphabet, counting, or Romberg tests.  Petitioner also tested positive for the presence 
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of alcohol on the preliminary breath test (PBT).  Petitioner was then arrested for driving while 

intoxicated in  County, Missouri.  Petitioner was transported to the  County Jail by 

Sergeant  

 After Petitioner was arrested, she was read implied consent.  Prior to her arrest, Petitioner 

had requested to call an attorney.  Sergeant  testified that after Petitioner was placed under 

arrest, but before she submitted to the breath test, she was given an opportunity to contact an 

attorney, but declined.  Sergeant  checked Petitioner’s mouth and began the mandatory 15 

minute observation period.  During the observation period, Petitioner did not smoke, vomit, or 

have any oral intake.   

After the completion of the 15-minute observation period, Petitioner submitted to a 

breath test on the Intox DMT, serial number 500052, which resulted in a result of 0.115% BAC.  

Sergeant  certified that he did not deviate from any procedures approved by the Department 

of Health and Senior Services (DHSS), that to the best of his knowledge the instrument was 

functioning properly, that he is authorized to operate the instrument, and that there were no radio 

transmissions in the room where and when the test was being conducted.  This instrument was 

maintained by Trooper  on February 19, 2021, and was operating within the 

standards set by the DHSS. 

 The Court specifically finds the information admitted at trial and contained in 

Respondent’s Exhibits 11 and 12, as well as the testimony of Officer  and Sergeant 

to be credible.  Therefore, the Court finds that Petitioner was arrested upon probable cause 

to believe she had committed an alcohol related traffic offense.  The Court also finds that 

Petitioner’s breath was tested in accordance with the rules set out by DHSS as well as Missouri 

statute, and that a chemical analysis of Petitioner’s breath revealed she was driving with a BAC 
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at or above the Missouri presumptive limit of 0.08%.  Specifically, Petitioner was driving with a 

BAC of 0.115% 

 

CONCLUSIONS OF LAW 

 This Court has jurisdiction to hear and determine this matter pursuant to Section 

302.535.1, RSMo.  This is a civil proceeding wherein the Respondent bears the burden of proof 

by a preponderance of the evidence.  Section 302.535.1, RSMo.; Section 302.530.4 RSMo.    

Probable Cause 

The evidence establishes that there is sufficient probable cause to arrest Petitioner for 

driving while intoxicated. It should be remembered that the issue here was merely whether there 

were reasonable grounds to believe Petitioner was driving while intoxicated, and that a “vast gulf 

exists between the quantum of information necessary to establish probable cause and the 

quantum of evidence required to prove guilt beyond a reasonable doubt.”  Wilcox v. Director of 

Revenue, 842 S.W.2d 240, 243 (Mo. App. W.D. 1992).  See also, Brown v. Director of Revenue, 

85 S.W.3d 1, 4 (Mo. banc 2002).   

Most importantly, Respondent does not need to show that Petitioner was actually 

intoxicated while doing so (Soest v. Director of Revenue, 62 S.W.3d 619 [Mo. App. E.D. 2001]; 

Edwards v. Director of Revenue, 295 S.W.3d 909 [Mo. App. S.D. 2009]) in order to establish the 

requisite reasonable grounds to believe a subject was driving while intoxicated.  Although there 

must be a “fair probability” that a particular offense has been committed, probable cause “does 

not demand any showing that such a belief be correct or more likely true than false.”  Southards 

v. Director of Revenue, 321 S.W.3d 458, 462 (Mo. App. S.D. 2010), quoting State v. Berry, 801 

S.W.2d 64, 66 (Mo. banc 1990). 
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Moreover,  

The practical considerations of everyday life on which reasonable 
people act, not the hindsight of legal technicians, govern the 
probable cause determination...  Probable cause is evaluated from 
the vantage point of a prudent, cautious, and trained police officer 
at the scene at the time of arrest…  In examining the existence of 
probable cause, courts consider the information possessed by the 
officer before the arrest and reasonable inferences drawn 
therefrom…. 

 

Wilcox, supra, 842 S.W.2d at 243.  

 Petitioner makes several arguments as to why probable cause does not exist.  First, 

Petitioner argues that Sergeant was outside of his jurisdiction and therefore the arrest is not 

valid.  However, “Missouri courts recognize the inapplicability of the fourth amendment’s 

exclusionary rule to civil proceedings.”  Kimber v. Director of Revenue, 817 S.W.2d 627, 631 

(Mo. App. W.D. 1991).  The Court in Kimber further found that a “determination that Mr. 

Kimber’s arrest was illegal does not impair the admissibility of evidence relating to the arrest or 

stemming from it in the civil proceeding to suspend Mr. Kimber’s driver’s license.”  Id. at 632. 

 Second, Petitioner argues that Officer  and Sergeant made different 

observations regarding Petitioner’s condition.  However, based on the evidence, Petitioner was 

being investigated for and was detained by Officer  for drug possession and 

paraphernalia.  Sergeant  was called to the scene to conduct a DWI investigation, for which 

he made an arrest.  It should be remembered that “[p]robable cause is determined by the 

collective knowledge and the facts available to all officers participating in the arrest, and the 

arresting officer need not possess all of the available information.”  Beasley v. Director of 

Revenue, 505 S.W.3d 326, 331 (Mo. App. S.D. 2016).  Additionally, an officer may develop 

probable cause for driving while intoxicated even after a driver is under arrest for acts other than 
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DWI.  Dixon v. Director of Revenue, 118 S.W.3d 302 (Mo. App. S.D. 2003).   

 In the present case, the information available to all officers is that Petitioner failed to stop 

at a stop sign.  Upon being contacted by law enforcement, she exhibited an odor of marijuana 

and admitted to consuming marijuana.  Upon further investigation, Petitioner exhibited a 

moderate odor of intoxicants; exhibited watery, bloodshot, and glassy eyes; and exhibited 

uncertain balance.  Petitioner performed poorly on field sobriety tests including the HGN, 

Romberg, alphabet, and counting tests.  Petitioner also tested positive for the presence of alcohol 

on the PBT.  All of this information taken together is sufficient to show that Sergeant had 

probable cause to arrest Petitioner for driving while intoxicated. 

 Finally, Petitioner argues that the HGN test is not valid because Sergeant  marked 

that resting nystagmus was present and that he did not check the box certifying that he had the 

requisite number of training hours in scoring and administering that test.  Sergeant  testified 

that the resting nystagmus check box was a clerical error and that he did not observe resting 

nystagmus when he gave the test.  See, Simon v. Director of Revenue, 509 S.W.3d  135 (Mo. 

App. S.D. 2016).  Furthermore, Sergeant  testified regarding his training and that he does 

have the requisite number of training hours to administer and score the HGN test.  See, Id.   

Even if the Court were to disregard the results of the HGN, or any field sobriety test, the 

Court would still find that there was sufficient probable cause to arrest.  An argument that the 

field sobriety tests were not administered properly “is not dispositive here because the tests are 

not a requirement for probable cause.”  Velluto v. Director of Revenue, 383 S.W.3d 14, 18 (Mo. 

App. E.D. 2012).  Further, field sobriety tests only supplement an officer’s other observations.  

Id.  An officer may still have probable cause to arrest even if the results of field sobriety tests are 

excluded.  Velluto, 383 S.W.3d 14. 
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Based on the above information, the Court finds that there was sufficient probable cause 

to arrest Petitioner for driving while intoxicated. 

 

BAC .08% or higher 

 Petitioner was driving with a BAC at or above the Missouri presumptive limit of 0.08%.  

Specifically, Petitioner was driving with a BAC of 0.115%. 

Petitioner argues that the Director has not laid a sufficient foundation for admission of the 

breath test result.  “To establish a prima facie foundation for admission of breathalyzer test 

results, Director must demonstrate the test was performed:  (1) by following the approved 

techniques and methods of DHSS; (2) by an operator holding a valid permit; (3) on equipment 

and devices approved by DHSS”.  O’Rourke v. Director of Revenue, 409 S.W.3d 443, 447 (Mo. 

App. E.D. 2013).  Furthermore, [t]he regulations that must be followed to satisfy the 

foundational requirements are set forth in 19 C.S.R. 25-30.  Id. 

In the present case, Petitioner was tested on an Intox DMT, an instrument approved by 

DHSS.  19 C.S.R 25-30.050 (2020).  Sergeant  the officer who conducted the test, is the 

possessor of a Type III permit issued by DHSS allowing him to operate the Intox DMT.  

Petitioner’s contention is that Sergeant  did not follow the approved techniques of DHSS.   

Specifically, Petitioner argues that Sergeant did not allow Petitioner sufficient opportunity 

to contact an attorney prior to submitting to the breath test. 

Sergean  was present to testify.  Sergeant  testified that he did give Petitioner an 

opportunity to contact an attorney and that Petitioner abandoned her opportunity by declining to 

contact an attorney.  See, Burdynski v. Director of Revenue, 192 S.W.3d 483 (Mo. App. S.D. 

2006).  There was no contrary evidence presented at trial.   
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For the above reasons, the Court finds there is sufficient evidence to believe that 

Petitioner was driving with a BAC at or above the Missouri presumptive limit of 0.08%. 

JUDGMENT 

 NOW WHEREFORE, it is the judgment of this Court, that Respondent has proved by a 

preponderance of the evidence, that Petitioner was arrested upon probable cause to believe that 

she was driving a motor vehicle while the concentration in her blood was .08% or more by 

weight on February 21, 2021, in  County, Missouri, that a chemical test of Petitioner’s 

breath was performed in accordance with approved methods and revealed a blood alcohol 

content of .08% or more by weight, and that a determination of the Director of Revenue to 

suspend or revoke the driving privileges of Petitioner pursuant to Sections 302.505 – 302.540, 

RSMo should be and is hereby sustained.   

 Costs assessed to Petitioner. 

 

SO ORDERED this 22nd day of March, 2022.  

 

      _____________________________________ 

      Judge 

   




