
 

IN THE 21ST JUDICIAL CIRCUIT, ST. LOUIS COUNTY 

STATE OF MISSOURI 

 

 

 

  Plaintiff(s), 

 

vs. 
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) 
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) 

) 

) 

) 

) 

) 

 

 

 

Cause No. 

 

Division  

 

ORDER – MOTIONS IN LIMINE 

 

 Before the Court are Plaintiff’s motions in limine (1) to exclude vehicle photographs 

and certain argument related to them at trial, (2) to exclude certain testimony of Defendant’s 

retained medical expert witness, Dr.  and (3) allow use of certain information 

to cross-examine Dr.  

 “A trial court enjoys considerable discretion in the admission or exclusion of evidence, 

and, absent clear abuse of discretion, its action will not be grounds for reversal.”  Kappel v. 

Prater, 599 S.W.3d 189, 192 (Mo. 2020) (citation omitted).  On decisions of whether to 

admit or exclude evidence, a trial court only abuses its discretion when “it is clearly against 

the logic of the circumstances then before the court and is so unreasonable and arbitrary that 

it shocks the sense of justice and indicates a lack of careful, deliberate consideration.”  Id. 

VEHICLE PHOTOGRAPHS 

Plaintiff seeks to exclude at trial post-crash photographs of the vehicles that were 

involved in the collision in this case because, apparently, there is slight or no visible damage 
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depicted in the photographs. Plaintiff wants to keep those photographs out of evidence and 

prevent the Defendant from arguing that that lack of vehicle damage means that Plaintiff 

could not have sustained the injuries he claims as a result of the crash.  

 To be admissible, evidence must be “logically and legally relevant.”  Cox v. Kansas 

City Chiefs Football Club, Inc., 473 S.W.3d 107, 116 (Mo. 2015).  “Evidence is logically 

relevant if it tends to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable than it would be without the 

evidence, or if it tends to corroborate evidence which itself is relevant and bears on the 

principal issue of the case.”  Id.  Legal relevance analysis is a balancing test where the trial 

court must weigh “the probative value of the proffered evidence against its prejudicial effect 

on the jury.”  Id.  Put another way, “[l]egal relevance weighs the probative value of the 

evidence against its costs – unfair prejudice, confusion of the issues, misleading the jury, 

undue delay, waste of time, or cumulativeness.”  Kappel, 599 S.W.3d at 192. 

Neither party has put the photographs in question before the Court.  Generally, though, 

properly authenticated photographs of the conditions of vehicles involved in a collision may 

be logically relevant to, at least, the issues of vehicle speed at that time of the collision and 

whether “the resulting collision caused” Plaintiff’s claimed injuries. Id, at 194.  Assuming 

that the photographs are properly authenticated and introduced during trial, logical 

relevance is apparent.  Further, this logical relevance is not “outweighed by any unfair 

prejudice to the [Plaintiff], i.e., any danger that the photographs would confuse the issues, 

mislead the jury, cause undue delay or result in the presentation of needlessly cumulative 

evidence.”  Id., at 195.  Rather, the post-collision photographs “could help the jury decide 
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In Missouri, it is clear that “the general rule is that expert testimony is inadmissible if 

it relates to the credibility of witnesses because it invades the province of the jury.” State v. 

Link, 25 S.W.3d 136, 143 (Mo. 2000).  Yet, “it is proper for a witness to testify to specific 

facts that discredit the testimony of another witness, as long as the witness does not 

comment directly on the truthfulness of another witness.” Id.; see also State v. Williams, 

858 S.W.2d 796, 800 (Mo.App. E.D. 1993) (“Expert testimony that comments directly on a 

particular witness' credibility, as well as expert testimony that expresses an opinion with 

respect to the credibility or truthfulness of witnesses of the same type under consideration 

invests “scientific cachet” on the central issue of credibility and should not be admitted.”). 

It follows that any opinions that Dr. offers that comment on the credibility of 

the Plaintiff should not be admitted. The Court finds that testimony that Plaintiff is engaging 

in “symptom magnification behaviors” is indeed a direct comment on Plaintiff’s credibility. 

The Court concludes such opinions and comments are inadmissible in this case.   

This also applies to Dr s use of Waddell’s tests and the “signs” he claims 

Plaintiff displayed during his examination.  In his deposition, Dr refers to this series 

of tests in two distinct ways. On the one hand, he describes the tests somewhat neutrally: 

Q. Okay. And what is the purpose, the medical purpose of a Waddell's test?  

A. Well, it's to see if a patient has nonorganic pain behavior. They'll 

have -- they'll complain of pain that's not consistent with an 

abnormality -- a abnormality they may or may not have.  

Depo. at p 65 lines 15-21].  On the other hand, when asked whether the Waddell 

test is use to determine if someone needs surgery, Dr.  clarifies:  
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Plaintiff seems to further challenge the Waddell tests’ reliability and seeks to exclude 

any reference or reliance on the tests in Dr. s testimony under § 490.065 RSMo. 

This challenge seems to hinge on the fact that Dr.  was “unaware of any studies that 

confirmed the validity of the Waddell test as scientifically reliable” to prove that Plaintiff 

was magnifying his symptoms. Dr. counters that while he cannot name study that 

confirms validity, he thinks, “Waddell signs and tests have been well accepted over the last 

30, 40 years, and they're written about extensively and used in multiple spine studies.” 

Further, he elaborates, “I can just tell you in the textbooks that I've studied and for 35 years 

of being involved in spine surgery, Waddell's are -- are regular -- are uniformly accepted 

tests by many, many, if not all, spine surgeons.” 

The Court need not decide this question. Regardless of whether his opinions based 

upon the tests meet § 490.065, if the Waddell tests are being used to measure Plaintiff’s 

veracity, reliable or not, that use impermissibly invades the jury’s province and must be 

excluded.   

This is not to say that Dr s opinions must be entirely excluded.  There may be 

medical facts that discredit Plaintiff’s testimony that the jury can weigh. His testimony 

about the facts that he observed during his examination that does not comment on Plaintiff’s 

truthfulness is permissible. For example, if Plaintiff’s extreme reaction to a light touch on 

Plaintiff’s neck is not consistent with Plaintiff’s “organic injuries” then that may be so 

stated, without editorialization on Plaintiff’s veracity. From these facts, the jury can draw its 

own conclusions in light of the other evidence it will see and hear at trial.   
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 M.D. – Cross-Examination 

As to the credibility of expert witnesses, “it is well established that the extent and 

scope of cross-examination in a civil action is within the discretion of the trial court and will 

not be disturbed unless an abuse of discretion is clearly shown.” Callahan v. Cardinal 

Glennon Hosp., 863 S.W.2d 852, 868–69 (Mo. 1993) (internal quotation omitted); citing 

Stafford v. Lyon, 413 S.W.2d 495, 498 (Mo. 1967). “This is especially true for cross-

examinations of expert witnesses. There is wide latitude to test qualifications, credibility, 

skill or knowledge, and value and accuracy of opinion.” Id. “Further, the pecuniary interest, 

bias or prejudice of a witness is not collateral and can always be shown subject to the 

limitations imposed by the trial [court] in [its] sound discretion.”  Id.  “[T]he jury is entitled 

to know information that might affect the credibility of the witness, the weight to give his 

testimony, and any relation he may have with parties interested in the outcome of the case.”  

Id. 

Insofar as the question of bias and credibility is always an issue, the evidence is 

logically relevant. The question here is whether another court’s determination as to Dr. 

credibility is legally relevant and something that the jury is entitled to know here. 

The Court concludes that legal relevance is lacking.   

As outlined above, credibility determinations are for the fact finder.  In the workers’ 

compensation cases Plaintiff cites, the fact finders were administrative law judges who 

found Dr not credible based upon the records before them. Here, the record may be 

different and the jury should have a chance to make its own credibility determinations. The 

Court finds that using the findings in those cases would be highly prejudicial especially 



8 

since the jury may give more weight to a judicial officer’s determination of credibility.  The 

likelihood of confusion of the issues is great and the threat of invading the jury’s province is 

palpable. Plaintiff will not be prevented from presenting the other information to the jury 

that may expose Dr. bias, but the potential “cost” of introducing legal findings of a 

lack of credibility in completely different cases is too great.   

Therefore, the Court will prohibit the introduction of such information on cross-

examination of Dr . 

 WHEREFORE, the Court orders as follows in limine: 

A. The Court OVERRULES Plaintiff’s motion to exclude post-collision vehicle

photos and argument related to them;

B. The Court SUSTAINS Plaintiff’s motion to exclude testimony from Dr

that comments on Plaintiff’s credibility, including the use of the Waddell tests

and other testimony to show that Plaintiff is should not be believed; and

C. The Court OVERRULES Plaintiff’s request to use during cross-examination

findings that Dr. was not credible in other cases.

SO ORDERED: 

_____________________ 

Honorable Jason D. Dodson 

Circuit Judge, Division 10 

Original signed and filed on 10/05/2020




