
 

In the Missouri Court of Appeals 

Eastern District 
DIVISION TWO 

                    ) No. ED109681 

            )   

Appellant,            )  

                       ) Appeal from the Circuit Court  

            ) of the City of St. Louis 

 vs.           ) Cause No. 1822-CC11821 

            ) 

STATE OF MISSOURI,          )  

             ) 

 Respondent.          )     Filed: March 1, 2022 

 

 

Before Robert M. Clayton III, P.J., Gary M. Gaertner, Jr., J., Thomas C. Clark, II, J. 

MEMORANDUM SUPPLEMENTING ORDER 

AFFIRMING JUDGMENT PURSUANT TO RULE 84.16(b) 

This memorandum is for the information of the parties and sets forth the reasons for the 

order affirming the judgment. 

THIS STATEMENT DOES NOT CONSTITUTE A FORMAL OPINION OF THIS COURT. IT 

IS NOT UNIFORMLY AVAILABLE. IT SHALL NOT BE REPORTED, CITED, OR 

OTHERWISE USED IN UNRELATED CASES BEFORE THIS COURT OR ANY OTHER 

COURT. IN THE EVENT OF THE FILING OF A MOTION FOR REHEARING OR 

TRANSFER TO THE SUPREME COURT, A COPY OF THIS MEMORANDUM SHALL BE 

ATTACHED TO ANY SUCH MOTION. 

 



2 

 

Introduction 

  (Appellant or Movant) appeals the judgment of the motion court 

denying his Rule 24.0351 motion without an evidentiary hearing. Appellant argues he received 

ineffective assistance of counsel in that plea counsel failed to advise him to accept the state’s 

recommended ten-year sentence in the Missouri Department of Corrections instead of pleading 

openly, where the court placed him on probation with a 20-year suspended execution of 

sentence. We affirm. 

Factual and Procedural Background 

 On April 28, 2017, Appellant pleaded guilty to tampering with a motor vehicle (Count I), 

resisting arrest (Count II), leaving the scene of an accident (Count III), and three counts of 

assault in the third degree (Counts IV through VI). 

 At the plea hearing, the state recommended that the court sentence Appellant to ten years 

in the Missouri Department of Corrections.2 Conversely, Appellant requested probation, 

choosing to plead openly or blindly to the court and non-pursuant to the state’s recommendation. 

Specifically, his plea counsel asked the court to suspend the imposition of his sentence 

preferably, but if the court found a suspended execution of sentence more appropriate then still 

award him probation with a 15-year sentence. Appellant echoed his plea counsel’s request for 

probation as did Appellant’s father, who also spoke at the hearing. 

When pleading guilty, Appellant testified that he understood that he was pleading guilty 

without a plea agreement with the state. Additionally, he stated that he fully understood his rights 

and the full range of punishment associated with the charges against him. Appellant testified he 

was pleading guilty of his own free will. Appellant further stated that his plea attorney had done 

 
1 All rule references are to Missouri Supreme Court Rules (2018). 
2 Although Movant was pleading guilty to a Class C felony as the lead charge, he was a prior and persistent offender 
making him eligible for an expanded sentence pursuant to § 558.016 RSMo. 2017. 
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everything that Appellant wanted, he was satisfied with his attorney’s services and did not have 

any complaints about his attorney. 

The trial court accepted Appellant’s plea as knowing and voluntary and sentenced him, as 

a prior and persistent offender, to a 15-year sentence on tampering first degree (Count I), a two-

year sentence on resisting arrest (Count II) and a three-year sentence on leaving the scene of a 

motor vehicle accident (Count III), all counts to run consecutively for a total of 20 years. The 

court then suspended execution of the sentences and placed him on probation for a period of 3 

years.3 Appellant was ordered to comply with the standard conditions of probation. 

On December 20, 2017, the court suspended Appellant’s probation following allegations 

he violated some of the conditions. On November 9, 2018, Appellant admitted he violated 

condition #8, failing to report to his probation officer. The court revoked Appellant’s probation 

and executed the previously imposed multiple count sentences to be served consecutively, 

totaling 20 years. 

In his Amended Motion to Vacate, Set Aside or Correct the Judgment or Sentence and 

Request for Evidentiary Hearing filed pursuant to Rule 24.035, Appellant argued his plea 

counsel was ineffective for providing deficient advice. More specifically, he alleged that plea 

counsel failed to apprise him that accepting the state’s offer to serve ten years in the Missouri 

Department of Corrections was in his best interests as opposed to entering a blind plea that 

would likely result in probation but was accompanied with a higher sentence of incarceration. On 

April 6, 2021, the trial court entered its Findings of Fact, Conclusions of Law, and Order and 

Judgment denying Appellant’s claim for ineffective assistance of counsel without an evidentiary 

hearing. This appeal follows. 

Point on Appeal 

 
3 The court sentenced Appellant to 90 days in the Medium Security Institution on the remaining three counts of 
assault third degree.  
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 In his sole point, Appellant claims the motion court clearly erred in denying his Rule 

24.035 motion for ineffective assistance of counsel without an evidentiary hearing because 

counsel failed to sufficiently advise Appellant to accept the State’s offer to serve ten years in the 

Missouri Department of Corrections. Specifically, Appellant claims counsel should have 

informed Appellant the ten-year sentence was in his best interest because entering a blind guilty 

plea would result in a higher sentence following probation revocation. 

Standard of Review 

 The court’s review is limited to a determination of whether the motion court’s findings 

and conclusions are clearly erroneous. Rule 24.035(k). The motion court’s findings and 

conclusions are clearly erroneous if, after a review of the entire record, we are left with the 

definite and firm impression a mistake has been made. Berry v. State, 336 S.W.3d 159, 162 (Mo. 

App. E.D. 2011). The motion court’s findings and conclusions, including its credibility 

determinations, are presumed correct. Federhofer v. State, 462 S.W.3d 838, 842 (Mo. App. E.D. 

2015). 

Discussion 

 To be entitled to an evidentiary hearing on a motion for postconviction relief under Rule 

24.035, “a movant must (1) allege facts not conclusions that, if true, would warrant relief; (2) the 

facts alleged must raise matters not refuted by the record and files in the case; and (3) the matters 

complained of must have resulted in prejudice to the movant.” Combs v. State, 626 S.W.3d 350, 

354 (Mo. App. E.D. 2021). 

 For evidentiary hearing requests involving ineffective assistance of counsel claims, a 

movant must show “(1) trial counsel’s performance did not conform to the degree of skill, care 

and diligence of a reasonably competent attorney and (2) he was thereby prejudiced.” Burgess v. 

State, 455 S.W.3d 21, 23-24 (Mo. App. E.D. 2014); see also Strickland v. Washington, 466 U.S. 
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668, 697 (1984). An attorney’s allegedly inadequate advice involving a guilty plea is immaterial 

unless it taints the voluntariness and knowingness of the Defendant’s guilty plea. Combs, 626 

S.W.3d at 354. Counsel is strongly presumed to have acted reasonably and effectively. Zink v. 

State, 278 S.W.3d 170, 176 (Mo. banc 2009). 

 The United States Supreme Court has identified two narrow instances of attorney error 

relating to guilty plea offers: “(1) failing to communicate an existing offer to the defendant; and 

(2) providing bad advice about an existing offer.” Arnold v. State, 509 S.W.3d 108, 114 (Mo. 

App. E.D. 2016) (citing Missouri v. Frye, 566 U.S. 134, 140 (2012)) (emphasis in original). 

Here, Appellant’s contention counsel “failed to sufficiently apprise [him] that accepting [the 

State’s] 10-year sentence offer was in his best interests” falls under the second category. 

 Appellant’s allegations are refuted by the record, making an evidentiary hearing 

unnecessary. Appellant chose to plead “open” or “blind” before the court, meaning non-pursuant 

to any agreement with the state. During the plea colloquy, Appellant’s attorney initially 

announced in his client’s presence that he wished to plead guilty “not pursuant to an agreement 

with the State of Missouri.” The court reiterated this point later in the plea hearing. Upon further 

examination by the court, Appellant testified that he understood the full range of punishment was 

available to the court during sentencing since there was not a plea agreement between the parties.  

Further, Appellant even concedes in his amended motion that plea counsel did inform 

him in advance that probation was a more likely outcome following a blind plea – despite the 

state’s jail time recommendation – but the court in all likelihood would attach a higher sentence 

to the probation. Significantly, this admission contradicts Appellant’s claim that plea counsel 

failed to advise him that a higher sentence was a possible consequence of probation. 

Equally noteworthy, Appellant assured the court while on the record that he was satisfied 

with his attorney’s services, further refuting his claim that his plea counsel was ineffective. More 
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specifically, Appellant stated during the plea hearing that his attorney had done everything that 

Appellant wanted, he was satisfied with his attorney’s services and did not have any complaints 

about his attorney. Appellant repeatedly expressing his satisfaction with his attorney at the plea 

hearing refutes his claim counsel was ineffective and his plea was involuntary. See Kerpash v. 

State, 618 S.W.3d 278, 283 (Mo. App. E.D. 2021).  

Additionally, Appellant asserts that he was not forewarned that any probation violation 

would likely terminate his probation resulting in incarceration. We are unpersuaded. In fact, 

counsel is not obliged to inform a defendant about the potential outcomes surrounding probation 

violation since this is considered a collateral consequence of pleading guilty. Barmore v. State, 

117 S.W.3d 113, 115-16 (Mo. App. E.D. 2002). Counsel is not required to “anticipate[]” 

Appellant would violate probation and the court would execute his sentence as he argued in his 

post-conviction motion. Further undermining Appellant’s claim, the court informed Appellant at 

the guilty plea that any probation violations, such as driving a motor vehicle without a driver’s 

license, was a revocable offense. 

 Finally, Appellant was not prejudiced by any alleged deficiencies in counsel’s advice. See 

Burgess, 455 S.W.3d at 23-24; Strickland, 466 U.S. at 697; Combs, 623 S.W.3d at 354. Although 

the state was recommending ten years in the Missouri Department of Corrections, the court 

awarded Appellant with probation following his attorney’s successful advocacy. As this court 

noted in Kerpash, a “suspended imposition of sentence with probation is generally more 

favorable to a defendant even than a lesser sentence without probation because they can avoid 

serving any prison time by complying with the conditions of probation.” 618 S.W.3d at 284. 

Although a suspended execution of sentence presents more consequences than a suspended 

imposition of sentence, this is a more favorable outcome than incarceration. In fact, Appellant, 

his attorney and Appellant’s father all requested this disposition at the guilty plea hearing. 
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Despite his claims today, Appellant would agree with us that receiving probation with a 

suspended execution of sentence was preferable to serving time in the Missouri Department of 

Corrections. 

Conclusion 

 Appellant failed to establish a prima facie case entitling him to an evidentiary hearing on 

his ineffective assistance of counsel claim. Accordingly, we find no clear error on the part of the 

motion court and affirm its judgment. 

PER CURIAM. 

 




