
IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI 
AT KANSAS CITY 

 
 

STATE OF MISSOURI, 
 
   Plaintiff, 
 
v.  
 

, 
 
   DEFENDANT.

 
 
 
Case No.  
 

 
 
 

 
ORDER DENYING DEFENDANT’S MOTION TO DISMISS 

 
 NOW on this the 2nd day of September, 2021, the Court takes up the Defendant’s Motion to 

Dismiss for Non-Compliance with Mo. Sup. Ct. R. 22.09 and the State’s Response to the Defendant’s 

Motion.  The State appears by and through counsel, .  Defendant appeared via WebEx and 

through counsel .  The Court having reviewed the pleadings and hearing the arguments from 

each of the parties makes the following findings: 

A. PROCEDURAL HISTORY 

1. On April 19, 2021, the Defendant was charged by way of Complaint with the Class A Felony of 
Robbery in the First Degree and the Unclassified Felony of Armed Criminal Action.  A warrant 
was issued and bond was set at $50,000.00 10% with the condition of County House Arrest. 

2. On April 20, 2021, the Defendant’s Initial Appearance was held. 

3. On April 26, 2021, a Bond Review Hearing was held before the Honorable   
Following the hearing the Defendant’s bond was reduced to $50,000.00 ROR (i.e. signature bond) 
with the condition of County House Arrest.  The Defendant was then given a next court date for 
May 20, 2021. 

4. On May 20, 2021, a criminal setting was held before the Honorable .  Defense 
requested a preliminary hearing.  The matter was continued on that date, without objection, to July 
14, 2021. 



5. On July 14, 2021, the Honorable  found good cause to continue the hearing, and the 
Preliminary Hearing was continued to July 28, 2021. 

6. On July 28, 2021, the Defendant objected to the Preliminary Hearing for failure to timely hold the 
Preliminary Hearing pursuant to Mo. Sup. Ct. R. 22.09.  The hearing was held over the objection 
of the Defendant and following the presentation of evidence the Court found probable cause for 
the case to be bound over for Arraignment. 

7. On July 30, 2021 an Information was filed, which charged the Defendant with one count of the 
Class A Felony of Robbery in the First Degree and one count of the Unclassified Felony of Armed 
Criminal Action.   

8. On August 18, 2021, the Defendant’s Motion to Dismiss for Non-Compliance with Mo. Sup. Ct. 
R. 22.09 was filed.   

9. On August 23, 2021 the matter was called for hearing.  The State requested a continuance to 
respond and the matter was set over to September 2, 2021 for hearing on the motion. 

 

B. FINDINGS OF FACT 

1. The Defendant’s Initial Appearance was held on April 20, 2021.  He was in custody at the time of 
the hearing. 

2. A Bond Review Hearing was held on April 26, 2021, after which the Defendant’s bond was 
reduced to a signature bond with the added condition of County House Arrest, and the Defendant 
was given a next court date of May 20, 2021. 

3. The Defendant was released from the custody of the Jackson County Department of Corrections 
on May 6, 2021. 

4. On May 20, 2021, the Defendant appeared out of custody and through counsel.  At that setting, 
the Defendant requested a preliminary hearing.  The State and Defense were given a next court 
date of July 14, 2021.  Neither party objected to that setting for the preliminary hearing. 

5. On July 14, 2021, Defense Counsel objected to the preliminary hearing citing rule 22.09, 
specifically that July 14, 2021 was well outside the 60-day period articulated in Mo. Sup. Ct. R. 
22.09.   

6. On that same date, the State requested a continuance for the State’s witness to be present, which 
the Court found was good cause to continue.  The hearing was continued to July 28, 2021 for a 
Preliminary Hearing. 

7. On July 28, 2021, the Defendant again objected to the Preliminary Hearing setting, again citing 
the 60 day time restrictions articulated in Mo. Sup. Ct. R. 22.09.  The Court overruled the objection 
and held the Preliminary Hearing, after which the Court found Probable Cause.  The case was then 



bound over for the Defendant to be called upon to answer to the charges contained in the 
Information.  The case was set before this Court on August 23, 2021.   
 

C. CONCLUSIONS OF LAW 
 After the filing of a felony Complaint, a preliminary hearing shall [emphasis added] be held within 

a reasonable time, but no later than 30 days following the defendant’s Initial Appearance if the 

defendant is in custody and no later than 60 days if the defendant is not in custody.  Mo. Sup. Ct. R. 

22.09(a) (March 1, 2021).  For good cause, the court may extend the time limits one or more times.  

Id.  Upon each showing of good cause, the court may extend the time for holding a preliminary hearing 

examination… for up to 60 days each time if the defendant is not in custody. Id.   

The requirement under Mo. Sup. Ct. R. 22.09(1) requires that a preliminary hearing be held within 

a reasonable time.  Id.   The Supreme Court further states that it shall be held no later than 60 days if 

the Defendant is out of custody, except that the Court may continue the matter for good cause. Id.   

Additionally, it is undisputed that the Defendant’s Initial Appearance occurred on April 20, 2021 

and that he was released from custody on May 6, 2021.  A subsequent hearing was held on May 20, 

2021 and at that hearing, Defense Counsel requested the matter be set for a Preliminary Hearing.  The 

Court set the case for a Preliminary Hearing to be held on July 14, 2021.  There was no objection from 

either party at the time the Court set the matter for a preliminary hearing.   

On July 14, 2021, well after the 60 day period afforded by Mo. Sup. Ct. R. 22.09, Defense Counsel 

objected to the preliminary hearing.  An objection should be made at the “the time the situation arose 

or as soon thereafter as possible rather than waiting.”  Harper v. NAMCO, Inc., 765 S.W.2d 634, 639 

(Mo. App. W.D. 1989).  No evidence or argument was presented that the Defendant’s concern that the 

60 day time period would lapse prior to the preliminary hearing was presented to the Court or to the 

State prior to the 60 day expiration, or prior to the hearing scheduled for July 14, 2021.  “If an objection 

is not made at the time of the incident giving rise to the objection, the objection may be deemed waived 

or abandoned.”  McMillin v. Union Electric Co., 820 S.W.2d 352, 355 (Mo. App. W.D. 1991).  This 

is similar to a Defendant’s failure to object to a trial date setting, which occurs outside of a statutorily 



mandated timeframe.  Missouri Courts have long held that if “the Defendant was aware of the trial 

date and made no objection, the failure to object was a waiver of the objection and tolled the objection.  

See State v. Jackson, 155 S.W.3d 849, 853 (Mo. App. W.D. 2005).  The Court therefore finds that the 

Defendant’s untimely objection to the Preliminary Hearing setting on July 14, 2021 constitutes a 

waiver of the objection, and therefore the Defendant’s Motion to Dismiss is DENIED.  

The Court further considers the Defendant’s objection to the continuance, which was granted on 

July 14, 2021, and which reset the Preliminary Hearing on July 28, 2021.  The Order entered on July 

14, 2021 by the Honorable  clearly indicates that  found good cause to 

continue the Preliminary Hearing beyond the 60 day period.  Mo. Sup. R. Ct. 22.09 permits the Court, 

upon a finding of good cause, to continue the hearing for a period of up to 60 days if the Defendant is 

out of custody, and here the Court granted a two-week continuance, which is within the confines of 

Mo. Sup. Ct. R. 22.09 and therefore the Defendant’s Motion to Dismiss is DENIED.   

Still, even if the Defendant’s objections were made timely, a delay in filing an information or 

procuring an indictment may be considered a violation of a defendant’s constitutional due process 

rights, it is not the length of the delay that is dispositive, but whether the accused suffered substantial 

prejudice as a result of the delay. United States v. Marion, 404 U.S. 307, 324-35 (1971).  In considering 

if such a delay infringes on the constitutional rights of the Defendant, the issue is “not whether the 

delay should have happened but rather whether the delay justifies the dismissal of the charges against 

the accused under the due process clause of the Fifth and Fourteenth Amendments.”  State v. Griffin, 

848 S.W.2d 464, 467 (Mo. banc 1993).  The test to determine whether the delay requires the dismissal 

of the charges is whether 1) the Defendant was prejudiced by the delay, which 2) was intended by the 

prosecution to gain a tactical advantage over the defendant.”  Id.  Before the cause is to be dismissed 

and the Defendant discharged, the Defendant must show both elements of the test.  Id.  Here the 

Defendant did not meet either element.   



The Court considering the requirements under 22.09 and the remedies available to the State finds 

that the Court order for the two week continuance was reasonable and therefore the Defendant’s 

Motion to Dismiss is DENIED. 

SO ORDERED. 

 
 

September 3, 2021            
Date       J  




