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IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI 

AT KANSAS CITY  

 

 

   

  ) 

       ) 

 Plaintiff/Counterclaim Defendant,   ) 

       ) Case No.  

vs.       ) Division  

       )  

     ) 

       ) 

 Defendant/Counterclaim Plaintiff.  ) 

 

 

ORDER GRANTING DEFENDANT/COUNTERCLAIM PLAINTIFF’S  

MOTION FOR CLASS CERTIFICATION 

 

 NOW on this 10th day of August, 2021, the Court considers Defendant/Counterclaim 

Plaintiff’s Motion for Class Certification, filed May 18, 2021. After careful consideration of the 

record, the parties’ pleadings, the materials and exhibits submitted by the parties, and the 

arguments and evidence presented at the hearing conducted on July 9, 2021, the Court finds that 

Defendant/Counterclaim Plaintiff has satisfied the requirements for class certification under Rule 

52.08(a) and Rule 52.08(b)(3). Accordingly, Defendant/Counterclaim Plaintiff’s Motion for Class 

Certification is hereby GRANTED. In support thereof, the Court finds as follows:  

I. FACTUAL AND PROCEDURAL BACKGROUND: 

 Plaintiff/Counterclaim Defendant  

 (“Plaintiff”) initiated this action against Defendant/Counterclaim Plaintiff  

(“Defendant”) in March of 2018, seeking to collect on a deficiency owed to it by Defendant in 

relation to a car loan made by Plaintiff to Defendant. Defendant thereafter filed his First Amended 

Counterclaim, which asserted two counterclaims against Plaintiff. After Defendant filed his 

Motion for Judgment on the Pleadings as to Plaintiff’s collection action, Plaintiff dismissed its 
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claim against Defendant in May of 2019. Consequently, the only claims remaining in this matter 

are Defendant’s counterclaims against Plaintiff.  

 Defendant’s First Amended Counterclaim asserts two causes of action against Plaintiff. 

The first seeks individual relief for a violation of the Motor Vehicle Time Sales Law (“MVTSL”) 

alleging that Plaintiff has charged, and continues to charge, Defendant various fees despite being 

barred from doing so under Missouri law due to Plaintiff’s violation of the MVTSL. Count I does 

not seek class certification and is not the subject of the Motion for Class Certification currently 

before this Court. Count II of Defendant’s First Amended Counterclaim, which Defendant seeks 

to certify as a class action, alleges that Plaintiff failed to comply with the Uniform Commercial 

Code’s (“UCC”) presale and post-sale notice requirements, and by doing so, Plaintiff is barred 

from collecting any deficiencies from Defendant and all other members of the putative class. 

 On May 18, 2021, Defendant filed his Motion for Class Certification, seeking to have this 

matter certified to proceed as a class action pursuant to Missouri Rules of Civil Procedure 52.08(a) 

and 52.08(b)(3). Defendant defines the putative class for which he now seeks certification as 

follows: 

Missouri consumers who, since February 1, 2013, and Kansas consumers who, 

since February 1, 2018: 

(a) who are named as borrowers or buyers on installment contracts or 

other financing agreements with , assigned to  

or owned by  

(b) whose installment contracts or other financing agreements were 

secured by a motor vehicle or other consumer goods; 

(c) whose motor vehicle or other consumer good was repossessed, 

either voluntarily or involuntarily, and 

(d) to whom  sent no presale notice or sent a presale notice 

that fails to inform consumers of one or more of the following: (1) 

that they will still owe money if the amount that plaintiff gets from 

the sale of the collateral is less than the amount owed on their 

accounts; (2) that they are entitled to an accounting of the unpaid 

indebtedness and fails to state the charge, if any, for an accounting; 

(3) the method of intended disposition; (4) a telephone number from 
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which the amount that must be paid to the secured party to redeem 

the collateral is available; and (5) that they could call or write 

plaintiff if they needed more information about the sale and 

providing a telephone number or mailing address for that purpose; 

or 

(e) to whom  sent a post-sale notice substantially like the 

one attached (to the counterclaim) as Exhibit C or to whom  

 sent no post sale notice. This includes post sale notices stating 

no interest will accrue; post sale notices that fail to disclose sale 

expenses; and/or post sale notices that fail to state future debits, 

credits, charges, including additional credit service charges or 

interest, rebates, and expenses may affect the amount of the surplus 

or deficiency. 

 

II. LEGAL STANDARD FOR CLASS CERTIFICATION: 

 Certification of a class action is a procedural matter, rather than substantive, wherein the 

party seeking certification bears the burden of proving each and every requirement of certification. 

See Elsea v. U.S. Eng’g  Co., 463 S.W.3d 409, 419 (Mo. Ct. App. 2015). At the certification stage, 

the Court must accept the allegations contained in the moving party’s petition (or counterpetition) 

as true. See id. Because certification hearings are procedural in nature and focus solely on whether 

the moving party’s allegations have satisfied all of the certification requirements, the Court does 

not consider the merits of the underlying claim(s). See id. at 416. Instead, a court faced with a 

motion seeking class certification “must look only so far as to determine whether, given the factual 

setting of the case, if the [moving party’s] general allegations are true, common evidence could 

suffice to make out a prima facie case for the class.” Hale v. Wal-Mart Stores, Inc., 231 S.W.3d 

215, 227 (Mo. Ct. App. 2007). 

 For a claim to be certified to proceed as a class action, the party seeking certification must 

satisfy several prerequisites. Some of these prerequisites are provided explicitly by Missouri law, 

while others are implicitly required. Missouri Rule of Civil Procedure 52.08 provides the explicit 

requirements of certification. However, Missouri law imposes two additional implied requirements 
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that must also be satisfied before a court can properly certify a class. Namely, the putative class  

that the moving party seeks to certify “must be capable of legal definition, and the representative 

parties must be members of the putative class.” Id. at 222 (citing Craft v. Philip Morris Cos., 190 

S.W.3d 368, 379 (Mo. Ct. App. 2005)). Assuming the party seeking class certification can meet 

these implicit requirements, a class action can only be certified if each of the prerequisites provided 

by Rule 52.08(a) are also satisfied, as well as one of the three requirements laid out in Rule 

52.08(b).  

 In this case, Defendant seeks certification under Rule 52.08(b)(3). Accordingly, Defendant 

bears the burden of proving that each of the requirements listed in Rules 52.08(a) and 52.08(b)(3) 

has been fulfilled in order for this Court to grant his Motion for Class Certification. Under the 

applicable rules, Defendant must establish that: (1) the number of potential members of the 

putative class is so numerous that joinder of all members is impracticable (“numerosity”); (2) there 

are questions of law or fact that are common to members of the putative class (“commonality”); 

(3) Defendant’s claims are typical of the putative class’s claims (“typicality”); (4) Defendant will 

fairly and adequately protect the interests of the members of the putative class (“adequacy”); (5) 

the questions of law or fact common to the members of the putative class predominate over any 

questions affecting only individual members (“predominance”); and (6) a class action is superior 

to other available methods for the fair and efficient adjudication of this matter (“superiority”). See 

Rules 52.08(a), (b)(3).  

 Whether a cause of action should proceed as a class action is a determination that rests 

solely within the Court’s discretion. See Hale v. Wal-Mart Stores, Inc., 231 S.W.3d 215, 221 (Mo. 

Ct. App. 2007). Nevertheless, it is prudent for the Court to err in favor of granting class certification 

when making a certification determination, as a class’s initial certification is subject to subsequent 
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decertification and/or modification under Rule 52.08(c)(1). See Frank v. Enviro-Tech Servs., 577 

S.W.3d 163, 197 (Mo. Ct. App. 2019); Hale, 231 S.W.3d at 222; Plubell v. Merck & Co., 289 

S.W.3d 707, 715 (Mo. Ct. App. 2009).  

III. ANALYSIS: 

In accordance with the legal standards governing class certification outlined above, the 

Court finds that Defendant has met his burden of proof in establishing each of the requirements 

necessary to certify his putative class under Missouri law. Each requirement is analyzed 

individually by the Court as follows:  

a. Numerosity: 

The numerosity requirement of Rule 52.08(a)(1) does not require joinder of all members 

of the putative class to be impossible, but instead, it merely requires joinder to be impracticable. 

See Elsea v. U.S. Eng’g  Co., 463 S.W.3d 409, 418 (Mo. Ct. App. 2015). Joinder of all members 

of the putative class is considered impracticable “when it would be inefficient, costly, time-

consuming and probably confusing.” Frank v. Enviro-Tech Servs., 577 S.W.3d 163, 167 (Mo. Ct. 

App. 2019) (quoting Dale v. DaimlerChrysler Corp., 204 S.W.3d 151, 167 (Mo. Ct. App. 2006)). 

While the party seeking class certification need not specify the precise number of potential 

members of the putative class, it is required to demonstrate the impracticability of joinder of all 

members with some evidence and/or a “reasonable, good faith estimate of the number of purported 

class members.” Id. (quoting Elsea, 463 S.W.3d at 418). In making its numerosity determination, 

the Court may consider the briefs, affidavits, and other evidence and materials provided to it by 

the parties. Elsea, 463 S.W.3d at 418. Moreover, the Court may also make “common sense 

assumptions” from the pertinent information it has been provided. Id. (quoting Dale, 207 S.W.3d 

at 167).  
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Here, the Court finds that Defendant has satisfied the numerosity requirement of Rule 

52.08(a)(1). The record reflects that a minimum of approximately fifty consumers were sent 

presale notices with one or more of the deficiencies alleged by Defendant. The record further 

demonstrates that more than seventy consumers received defective post-sale notices as alleged by 

Defendant. Although these numbers alone are sufficient to satisfy the numerosity requirement, the 

Court can further reasonably assume that numerous consumers received no notice whatsoever by 

simply comparing the number of repossessions conducted by Plaintiff as reported by the Missouri 

Department of Revenue to Plaintiff’s discovery responses and other representations Plaintiff has 

made regarding notices it has (or has not) sent. Accordingly, the Court concludes that Defendant 

has satisfied the numerosity requirement of Rule 52.08(a)(1). 

b. Commonality: 

The commonality requirement under Rule 52.08(a)(2) requires there to be at least one 

question of law or fact common to each member of the putative class. In making the commonality 

determination, “the fundamental question is whether the group aspiring to class status is seeking 

to remedy a common legal grievance.” Dale, 207 S.W.3d at 175 (quoting Carpe v. Aquila, Inc., 

224 F.R.D. 454, 458 (W.D. Mo. 2004)). “Thus, ‘if the same evidence will suffice for each member 

to make a prima facie showing as to a given question, then it is a common question.’” Karen S. 

Little, L.L.C. v. Drury Inns., Inc., 306 S.W.3d 577, 581 (Mo. Ct. App. 2010) (quoting Craft v. Philip 

Morris Cos., 190 S.W.3d 368, 381 (Mo. Ct. App. 2005)).  

The threshold for satisfying the commonality prerequisite is not high, as the rule does not 

require all questions of fact and/or law involved in the litigation to be common amongst class 

members, but instead, Rule 52.08(a)(2) requires only a single common question of fact or law to 

exist. See Elsea, 463 S.W.3d at 419. Indeed, “[a] single common issue may be the overriding one 
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in the litigation, despite the fact that the suit also entails numerous remaining individual 

questions.” Id. (internal citations omitted) (emphasis in original). Accordingly, the crux of the 

commonality requirement “is not the raising of common questions, but the ability of a classwide 

proceeding to generate common answers apt to drive the resolution of the litigation.” Smith v. 

Missouri Highways & Transp. Comm’n, 372 S.W.3d 90, 94 (Mo. Ct. App. 2012) (citing Wal–Mart 

Stores, Inc. v. Dukes, 564 U.S. 338, 350 (2011)). 

In this case, the overriding question common to each member of the putative class is 

whether the presale and/or post-sale notice they received from Plaintiff was legally sufficient under 

the UCC’s applicable notice requirements. The sufficiency of these notices presents a question of 

law for the Court to decide. See Mancuso v. Long beach Acceptance Corp., 254 S.W.3d 88, 90 

(Mo. Ct. App. 2008) (noting that the sufficiency of a notice’s content under the UCC is determined 

as a matter of law). Resolving this central question as a matter of law will resolve the claims of all 

members of the putative class. In addition to this common question of law, Defendant’s claim 

brought on behalf of himself and the putative class presents questions of fact common to the class. 

Specifically, the record demonstrates that Plaintiff used form documents to generate the presale 

and post-sale notices at issue. The uniform documents and the uniform statutory damages arising 

from them, coupled with a common course of conduct exhibited by Plaintiff, supports a finding of 

commonality. 

Plaintiff’s alleged failure to comply with the UCC’s presale and post-sale notice 

requirements and the legal consequences flowing therefrom are the common and overriding issues 

in Defendant’s case, and because generating common answers to these common questions will 

drive the resolution of this litigation, the Court concludes that Defendant has met the commonality 

requirement of Rule 52.08(a)(2). 
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c. Typicality: 

 Rule 52.08(a)(3)’s typicality requirement requires the claims and/or defenses of the 

proposed class representative to be typical of the claims and/or defenses of the members of the 

putative class. “Typicality means that the class members share the same interest and suffer the 

same injury.” Elsea, 463 S.W.3d at 420 (quoting Hale v. Wal-Mart Stores, Inc., 231 S.W.3d 215, 

223 (Mo. Ct. App. 2007). The burden of establishing typicality is not difficult to satisfy, as it merely 

requires the representative party to have similar claims to those of other class members; factual 

differences between individual claims does not preclude a finding of typicality, so long as all 

claims arise out of the same event or course of conduct and give rise to the same legal or remedial 

theory. See Hale, 231 S.W.3d at 223. Notably, “[t]he typicality requirement tends to merge with 

the commonality requirement because ‘[b]oth serve as guideposts for determining whether . . . the 

class claims are so interrelated that the interests of the class members will be fairly and adequately 

protected.’” Elsea, 463 S.W.3d at 420 (quoting General Telephone Co. of Southwest v. Falcon, 457 

U.S. 147, n. 13 (1982)).  

 Here, the claims Defendant asserts on his own behalf are typical of the claims he asserts 

on behalf of the class. Just as the use of form documents and a common course of conduct 

demonstrated by Plaintiff supported a finding of commonality, so too do they support a finding of 

typicality. All claims arise out of the use of the same or similar allegedly deficient form documents 

by Plaintiff in its usual course of transacting business with members of the putative class, including 

Defendant. Accordingly, the Court concludes that Defendant has satisfied the typicality 

requirement of Rule 52.08(a)(3). 
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d. Adequacy: 

The adequacy requirement of Rule 52.08(a)(4) requires a showing that the representative 

party will fairly and adequately protect the interests of member of the putative class. In making a 

determination of adequacy, the Court “must consider whether the named representative has, or 

may develop during the course of litigation, any conflicts of interest that will ‘adversely affect the 

interests of the class.’” Vandyne v. Allied Mortg. Capital Corp., 242 S.W.3d 695, 698 (Mo. banc 

2008) (quoting Dale v. DaimlerChrysler Corp., 204 S.W.3d 151, 172 (Mo. Ct. App. 2006)). 

Moreover, the adequacy requirement “applies both to the named class representatives and to class 

counsel.” Id. (quoting State ex rel. Union Planters Bank, N.A. v. Kendrick, 142 S.W.3d 729, 735 

(Mo. banc 2004)).  

In this case, there is no evidence that Defendant has interests in this matter which would 

be antagonistic to the interests of members of the putative class. Furthermore, the record indicates 

that Defendant is represented by competent counsel with vast experience in class action litigation. 

Therefore, the Court finds that Defendant has satisfied the adequacy requirement set out in Rule 

52.08(a)(4). 

e. Predominance: 

 A party seeking class certification under Rule 52.08(b)(3), as Defendant does here, must 

demonstrate that the class’s common issues of law and/or fact predominate over those issues which 

affect only individual members of the class. “The predominance requirement ‘tests whether 

proposed classes are sufficiently cohesive to warrant adjudication by representation.’” Smith v. Am. 

Fam. Mut. Ins. Co., 289 S.W.3d 675, 688 (Mo. Ct. App. 2009) (quoting Dale, 204 S.W.3d at 174). 

Rule 52.08(b)(3) does not require all issues to be shared among class members, but instead requires 

only that there be substantial common issues that predominate over other individual issues. See 
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Elsea, 463 S.W.3d at 422. Accordingly, “when one or more of the central issues in the action are 

common to the class and can be said to predominate, the case may properly proceed as a class 

action, even though other important matters will have to be tried separately.” Meyer ex rel. Coplin 

v. Fluor Corp., 220 S.W.3d 712, 716 (Mo. banc 2007) (internal quotation and citation omitted).  

 Here, the common question to be answered in determining whether the class can be relieved 

of deficiencies is whether Plaintiff’s form notices, or failure to provide notices in any capacity, 

comply with the UCC’s stringent presale and post-sale notice requirements. Further, while the 

amount of damages may vary between class members, Defendant asserts that damage calculations 

for all class members can be accomplished using the same formula and information from 

individual members’ contracts and security agreements with Plaintiff. Accordingly, in accepting 

Defendant’s allegations as true at this stage in the litigation, the Court concludes that the questions 

common to the class predominate over potential individual questions; thus, Defendant has satisfied 

Rule 52.08(b)(3)’s predominance requirement. 

f. Superiority: 

 Rule 52.08(b)(3)’s final prerequisite requires the party seeking class certification to 

demonstrate that proceeding as a class action is superior to other available methods in fairly and 

efficiently adjudicating the controversy. In determining the superior method of adjudication, the 

Court must balance “the merits of a class action in resolving the controversy against those of 

alternative available methods of adjudication” in a manner that promotes “judicial integrity, 

convenience, and economy.” Elsea, 463 S.W.3d at 423 (quoting Dale, 204 S.W.3d at 181). 

Moreover, Rule 52.08(b)(3) provides factors to be considered by the Court in making a superiority 

determination. Pertinent factors include: 

(A)  the interest of members of the class in individually controlling the 

prosecution or defense of separate actions; 
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(B) the extent and nature of any litigation concerning the controversy already 

commenced by or against members of the class; 

(C)  the desirability or undesirability of concentrating the litigation of the claims 

in the particular forum; 

(D)  the difficulties likely to be encountered in the management of a class action. 

 

Rule 52.08(b)(3)(A)-(D).  

 In this case, each of the Rule 52.08(b)(3) factors favors class certification. Because the 

amounts of individual recoveries are likely to be relatively small, and because the method for 

computing class members’ damages will be uniform, requiring class members to prosecute 

individual claims against Plaintiff is contrary to the concepts of judicial economy and convenience. 

Moreover, requiring individual prosecution of over one hundred claims against Plaintiff would be 

costly and time consuming for individual litigants, would unnecessarily strain judicial resources, 

and would create the risk of inconsistent results for similarly situated parties.  

 Having one court determine whether this type of form notice complies with the UCC helps 

avoid the risk of inconsistent results, and allowing individuals to pursue their claims as a class 

limits the risk of would-be class members foregoing their claims against Plaintiff due to the 

financial burden of pursuing claims individually potentially outweighing the small amounts 

involved. For these reasons, the Court finds that Defendant has satisfied the superiority 

requirement of Rule 52.08(b)(3). 

g. Implied Requirements: 

In addition to the requirements set out in Rules 52.08(a) and 52.08(b)(3), Missouri courts 

have imposed two other requirements that are said to be implied in Rule 52.08. See Elsea, 463 

S.W.3d at 425; Hale, 231 S.W.3d at 229. These requirements are: (1) that a class exists which is 

capable of legal definition, and (2) that the representative party is a member of the proposed class. 

See Elsea, 463 S.W.3d at 425 (internal citation omitted). Because it is undisputed that Defendant 
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is a member of the proposed class, the Court focuses its attention on the class definition 

requirement. 

A class definition is sufficiently definite so as to be capable of legal definition when it 

identifies “those entitled to relief, those bound by the judgment, and those entitled to notice.” Hope 

v. Nissan North America, Inc., 353 S.W.3d 68, 77 (Mo. Ct. App. 2011) (quoting In re Monumental 

Life Ins. Co., 365 F.3d 408, 413 (5th Cir. 2004)). “The primary concern underlying class definition 

is to avoid certification of ‘vague, amorphous, or indeterminate’ classes.” Green v. Fred Weber, 

Inc., 254 S.W.3d 874, 882 (Mo. banc 2008) (quoting State ex rel. The Coca–Cola Co. v. Nixon, 

249 S.W.3d 855, 861 (Mo. banc 2008)). A proposed class definition is sufficient when it “facilitates 

the identification of individuals affected by the litigation from the outset of the case to provide 

notice and an opportunity to opt out of the class.” Dale, 204 S.W.3d at 178. 

Here, Defendant’s proposed class definition identifies individuals affected by the litigation 

and entitled to relief, includes sufficient detail so as to avoid ambiguity, and provides notice and 

an opportunity to opt out of the class. Plaintiff argues that because there are several versions of 

presale and post-sale notices that Defendant alleges to be deficient for varying reasons and to 

varying degrees, the proposed class definition fails as a matter of law. This Court disagrees.  

The UCC’s notification requirements make clear that notices which fail to provide all 

necessary information are legally insufficient, regardless of what that missing information is. See, 

e.g., RSMo. 400.9-914, cmt. 2; K.S.A. § 84-9-614, cmt. 2. Simply stated, the law is less concerned 

with how a notice is deficient, but instead whether a notice is deficient. As such, the existence of 

variations in deficiencies among the notices sent by Plaintiff does not render the class definition 

impermissibly ambiguous or indefinite. The Court therefore concludes that Defendant’s proposed 
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class definition (as modified below) is sufficiently capable of legal definition. Accordingly, 

Defendant has satisfied both implied requirements of class certification under Missouri law.  

IV. CONCLUSION: 

For the reasons cited above, the Court concludes that Count II of Defendant’s First 

Amended Counterclaim meets all requirements of class certification; therefore, Defendant’s 

Motion for Class Certification is hereby GRANTED. Pursuant to RSMo. § 516.420, the class 

period for Missouri consumers shall be six years, and pursuant to K.S.A. § 60-514, the class period 

for Kansas consumers shall be one year. Accordingly, the Court certifies the class as follows: 

Missouri consumers who, since February 1, 2013, and Kansas consumers who, 

since February 1, 2018: 

(a) who are named as borrowers or buyers on installment contracts or 

other financing agreements with  

 

(b) whose installment contracts or other financing agreements were 

secured by a motor vehicle or other consumer goods; 

(c) whose motor vehicle or other consumer good was repossessed, 

either voluntarily or involuntarily, and 

(d) to whom  sent no presale notice or sent a presale notice 

that fails to inform consumers of one or more of the following: (1) 

that they will still owe money if the amount that plaintiff gets from 

the sale of the collateral is less than the amount owed on their 

accounts; (2) that they are entitled to an accounting of the unpaid 

indebtedness and fails to state the charge, if any, for an accounting; 

(3) the method of intended disposition; (4) a telephone number from 

which the amount that must be paid to the secured party to redeem 

the collateral is available; and (5) that they could call or write 

plaintiff if they needed more information about the sale and 

providing a telephone number or mailing address for that purpose; 

or 

(e) to whom  sent a post-sale notice substantially like the 

one attached to Defendant/Counterclaim Plaintiff  

counterclaim as Exhibit C or to whom  sent no post-

sale notice. This includes post-sale notices stating no interest will 

accrue; post-sale notices that fail to disclose sale expenses; and/or 

post-sale notices that fail to state future debits, credits, charges, 

including additional credit service charges or interest, rebates, and 

expenses may affect the amount of the surplus or deficiency. 
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The Court designates Defendant/Counterclaim Plaintiff   as class 

representative and appoints   

of ; and  to 

serve as class counsel. 

For each class member, Plaintiff shall furnish Defendant with a copy of (1) the Promissory 

Note and Security Agreement or similar financing instrument; (2) the presale notice; (3) the post-

sale notice; (4) the loan account history; and (5) all known contact information, including the class 

member’s name, street address, Social Security Number, email address, and/or telephone numbers, 

within thirty (30) days from the date of this Order in an electronic format that is readily accessible 

by class counsel. Defendant shall further identify those Missouri and Kansas consumers for whom 

it has no copy of a presale or post-sale notice within thirty (30) days from the date of this Order. 

Finally, counsel for the parties shall jointly submit a proposed class notice to this Court for 

approval within sixty (60) days from the date of this Order by emailing an electronic copy of the 

proposed notice in Word format to the Division 11 Law Clerk at .  A 

telephonic case management conference is scheduled November 4, 2021, at 9:00 a.m. 

IT IS SO ORDERED. 

 

           August 10, 2021            

                   Date              Judge Adam Caine 

 

Certificate of Service 

This is to certify that a copy of the foregoing was automatically forwarded to the attorneys of 

record through the Court’s eFiling system on August 10, 2021.  

 

 

Andrea C. Herron, Law Clerk 

 




