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Street.  It is undisputed that these records fall within the definition of “public record” as set forth 

in R.S.Mo. §610.010(6). 

6. Respondent has refused to search for or provide any of the requested records and 

claims that all of the records fall within the litigation exception found in R.S.Mo. §610.021(1) 

which provides, in pertinent part, that the following may be closed: “Legal actions, causes of action 

or litigation involving a public governmental body and any confidential or privileged 

communications between a public governmental body or its representatives and its attorneys.” 

7. The basis for Respondent’s refusal is that Relator is seeking these records to use in 

potential litigation against the City of  as a result of death and, since the 

case of Tuft v. City of St. Louis, 936 S.W.2d 113 (Mo.App. ED 1996) expanded the interpretation 

of “legal actions, causes of action or litigation” to include “potential litigation,” all of the records 

are excepted from production. 

8. Respondent is correct in that Tuft did recognize that records pertaining to potential 

litigation fall within R.S.Mo. §610.021.1 but incorrect in that Tuft does not require closure of all 

the records sought by Relator. 

9. Although both parties in their voluminous pleadings have cited countless cases 

regarding the Missouri Sunshine Law, none are squarely on point with the instant case.  In Tuft, a 

city employee allegedly made inappropriate sexual remarks to two female subordinates.  The 

employee was disciplined and, pursuant to a settlement agreement, left the employment of the 

City.  Tuft at 115.  A news reporter sought a  number of records  relating to the employee.  Included 

in this request were records pertaining to the employee’s separation from the City, including the 

settlement agreement.  Id.  The court found that the settlement agreement  fell within the exception 

as the settlement agreement, in its entirety, “addresses the resolution of the outstanding 

controversy” between the employee and the city and “[e]ach provision of the agreement must be 

upheld by either Employee or City to effective release the other from potential litigation.”  Id. at 

119.  Other information requested by the news reporter, such as those from the Comptroller’s 

Payroll Section, however, were not closed under the Sunshine Law under R.S.Mo. §610.021.1 

because they did not relate to litigation, either actual or potential.   Id. at 120.3   The Tuft court 

                                                 
3 Interestingly, the Tuft court did not consider possible litigation by the two subordinates as a reason to close the 
records which indicates the narrow application of this exception.  Moreover, in Calvert v. Mehville R-IX Sch. Dist., 
44 S.W.3d 455 (Mo.App. E.D. 2001), the Eastern District Court of Appeals clarified its holding in Tuft:  “In Tuft, we 
held the city could close the settlement agreement from public view because it was never the subject of a vote.”  Id. 
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noted that the latter records may be closed under another exception not asserted by the City in that 

case (such as R.S.Mo. §610.021.13 regarding individually identifiable personnel records.) 

10. Thus, whether a requested record is closed under the litigation exception turns on 

the the nature of the records themselves.  In Tuft, the settlement agreement itself could be the crux 

of litigation if either party breached it so the document was excepted from the Sunshine Law 

request.  Likewise, the court in Librach v. Cooper, 778 S.W.2d 351 (Mo.App. ED 1989) utilized 

a similar analysis to determine that a settlement agreement should be disclosed as the related 

litigation was deemed final.  The Librach court specifically said, “More important, however, is the 

nature of the information sought by plaintiffs.”  Id. at 334.  

11. Without question, the Missouri Sunshine Law is designed to make the 

government’s actions transparent.  R.S.Mo. §610.011.1 provides that “[i]t is the public policy of 

this state that meetings, records, votes, actions, and deliberations of public governmental bodies 

be open to the public unless otherwise provided by law.  Sections 610.010 to 610.200 shall be 

liberally construed and their exceptions strictly construed to promote this public policy.”  

(Emphasis added). 

12. In the case at bar, although Respondent claims the exception under R.S.Mo. 

§610.021.1, applies to all the records, this Court finds that under the analysis of Librach and Tuft, 

only the records relating to “complaints about the safety of, or accidents occurring at or around, 

” may fall within this limited exception.  Unfortunately, there is nothing in 

the record provided to the Court thus far for this Court to make a determination that the records 

should or should not be disclosed.  

13. When faced with a situation where it was questionable as to whether the exception 

should or should not be applied, a trial court can conduct an in camera  inspection.  The was the 

method used by the trial court in Laut v. City of Arnold, 491 S.W.3d 191 (Mo. 2016), in order to 

ascertain whether the exception asserted in that case (specifically R.S.Mo. §610.021.3 regarding 

regarding the hiring, firing, discipline or promotion of an employee and R.S.MO. §610.021.13 

regarding personnel records), required the closure of the records sought.  Consistent with Missouri 

law, this Court will consider this as an option following the trial on this remaining issue. 

                                                 
at 458.  This declaration also supports the narrow application of the litigation exception found in R.S.Mo. 
§610.021.1. 
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14. With regard to the other requested records regarding the design and traffic or other 

diagnostic studies regarding the intersection of  Street, unlike settlement 

agreements, investigative reports, etc., these relate to city planning and public safety.  These are 

not subject to the litigation exception and summary judgment will be ordered against Respondent 

and Respondent will be ordered to disclose those records pursuant to the time frame as stated in 

R.S.Mo. §610.023.3. 

15. It is undisputed that Relator is contemplating litigation regarding her mother’s 

death.  It is for this reason Respondent seeks to use the Sunshine Law as shield to hide behind 

rather than shed light on potentially inappropriate government activity.   This secrecy is precisely 

why the Sunshine Law was enacted.  Information relating to public safety and well-being is of the 

nature specifically designed for production under the Sunshine law.   

16. However, Respondent’s refusal to produce the documents was under a colorable 

but faulty reading of Tuft and related case law.  As a result, the Court declines to enter Summary 

Judgment for civil penalties at this time but the Court will consider assessing costs and attorney’s 

fees at the conclusion of this action.  Therefore, 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that summary judgment is 

granted in favor of Relator and against Respondent and Respondent must search for and produce 

the following pursuant to the time frame as stated in R.S.Mo. §610.023.3:  1) all records pertaining 

to  the design of the intersection at ; and 2) all records pertaining to the 

traffic or other diagnostic studies conducted at the intersection of  Street. 

 IT IS FURTHER ORDERED, ADJUDGED AND DECREED that summary judgment 

is denied as to Relator’s claims for records pertaining to complaints about the safety of, or 

accidents occurring at or around,  Street.   

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Court will 

consider in camera  inspection of the records pertaining to complaints about the safety of, or 

accidents occurring at or around,  Street, civil penalties and the assessment of 

costa and attorney’s fees following at the conclusion of this action.  

 IT IS SO ORDERED. 
   
July 10, 2018     __ _____ 
  DATE      S     




