


asserts that once the State chooses to initiate proceedings via  complaint, it cannot later submit the 

case to the grand jury and bypass a preliminary hearing  concedes that if the State chose 

to initiate proceedings via grand jury indictment, she would not be entitled to a preliminary 

hearing.   

’ arguments are not supported by Missouri caselaw. In State v. Thomas, 674 

S.W.2d 131, 135 (Mo. App. E.D. 1984), the Court was faced with the same question presented 

here: “whether once a prosecutor has elected to file a complaint charging a suspect with a crime, 

may [the prosecutor] also choose to present the evidence against the defendant to a grand jury to 

obtain an indictment of the defendant for the same crime.” In answering in the affirmative, the 

Court relied on Supreme Court precedent set forth in State v. Greer, 605 S.W.2d 93, 96 (Mo. 

1980), vacated on other grounds. In Greer, the defendant argued that he was denied due process 

and equal protection of the law because he was charged by indictment, rather than by information. 

The defendant reasoned that if he had been charged by information, a preliminary hearing would 

have been required and he would have been able to challenge the evidence. Id. at 95. The Court 

disagreed.  

Article I, Section 17 of the Missouri Constitution provides “…no person shall be 

prosecuted criminally for felony or misdemeanor otherwise than by indictment or information, 

which shall be concurrent remedies….” Missouri’s indictment-information procedure offers 

completely different and alternative methods of initiating a criminal proceeding. Greer, 605 

S.W.2d at 96. An indictment may be returned by a grand jury if it determines that a crime has been 

committed and that there is probable cause to believe that it was committed by the defendant. Id. 

The accused has no absolute right to appear before a grand jury or have his counsel present. Id.  

The other method of initiating a criminal proceeding is by information. Id. The filing of a 



Complaint is the first step in the information proceeding. If this method is chosen: “[a] preliminary 

hearing before a judge is required which the accused is entitled to attend, introduce evidence in his 

behalf, and cross examine witnesses against him.” Id. If the judge determines there is probable 

cause to believe that a felony has been committed and that the defendant committed it, the 

prosecutor can file an information and the case proceeds the same as if an indictment had been 

returned. Id. at 96-97. 

Further, the Greer Court held that Missouri’s indictment-information procedure did not 

violate the equal protection clause of the Fourteenth Amendment of the United States Constitution 

or the Missouri Constitution. The purpose of the equal protection clause of the Fourteenth 

Amendment to the United States Constitution is to prohibit class legislation which discriminates 

against some citizens and favors others. Id. at 97. Missouri’s indictment-information procedure 

does not operate to disadvantage some “suspect class” nor does it create a “favored” class, and 

“[w]ithout a purposeful classification in the enforcement procedure or the administration of the 

law, there can be no denial of equal protection of the laws.” Id. Here, “there is no definable group 

that may be charged only by information or only by indictment.”  Id. Further, the Supreme Court 

of Missouri previously held that Article I, Section 17 of the Missouri Constitution which provides 

for the indictment-information procedure and states that these are concurrent remedies, does not 

violate due process and equal protection of the law clauses of the United States Constitution. Id.  

It was within this framework, that the Court in Thomas held that the defendant’s argument 

was not supported by Missouri Law. Four years later in State v. McGee, 757 S.W.2d 321, 324 (Mo. 

App. W.D. 1988), the Court was again faced with the same question presented here when a 

defendant was originally charged by information but was ordered discharged for lack of proof 

showing probable cause to believe he committed the offense. The prosecutor refiled the same 



charge and the case was scheduled for a preliminary hearing. Id. However, before the preliminary 

hearing was held, the prosecutor submitted the case to a special grand jury which returned a true 

bill indicting the defendant and the prosecutor dismissed the information. Id. In finding no error, 

the Court stated that “[t]here can be no doubt that under § 545.010, RSMo. 1986, prosecution of a 

felony may be by information or indictment and a prosecutor is entitled to exercise [his or her] 

discretion as to which course of action [he or she] selects. Id. at 325. The Court also reaffirmed 

the proposition that a Missouri defendant has no constitutional right to be charged with a crime by 

information and, therefore, no cause for complaint if by prosecutor chooses to proceed via 

indictment. Id. “The denial of a preliminary hearing as scheduled on the information mas merely 

a procedural consequence of the choice to substitute the indictment and was no source of trial 

error.” Id. 

Here,  has offered no evidence distinguishing the facts of her case from those in 

Thomas or McGee and, as such, her Motion it OVERRULED.  The case is currently set for a 

preliminary hearing on August 27, 2021 at 1:30 PM, however, the State may still submit the case 

to grand jury prior to that date. 

IT IS SO ORDERED. 
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