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STATE OF MISSOURI ) 
)SS. 

COUNTY OF ST. LOUIS ) 
 

IN THE CIRCUIT COURT OF ST. LOUIS COUNTY 
STATE OF MISSOURI 

 
 
QG,    ) 
      ) 
 Movant,    ) 

   )     
 vs.   ) 

     )   
STATE OF MISSOURI,   )  Division 5 
      ) 
 Respondent,    ) 

   ) 
 

FINDINGS OF FACT, CONCLUSIONS OF LAW, ORDER, JUDGMENT AND 
DECREE OF COURT ON MOTION TO VACATE, SET ASIDE OR CORRECT 

CONVICTION AND SENTENCE PURSUANT TO RULE 29.15 
 
 This matter comes before the Court on Movant’s Amended Motion, filed under 

Supreme Court Rule 29.15 to vacate, set aside or correct the conviction and sentence of 

Movant in cause number ____.  The Court takes judicial notice of the contents of its file 

in Cause No. ___, State of Missouri vs. QG, including the trial transcript therein, and in 

Cause No. ___, QG vs. State of Missouri.  The Court, being fully advised in the premises, 

now makes the following Findings of Fact, Conclusions of Law and Order, and 

Judgment. 

FINDINGS OF FACT 

1.     On December 12, 2012 in the Circuit Court of the County of St. Louis, 

Movant was charged by indictment with one count of Attempt Statutory Sodomy in the 

First Degree, an unclassified Felony, in cause number____. 

2.     On December 18, 2012, TB, Assistant Prosecuting Attorney 
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for St. Louis County, MO., entered her appearance on behalf of the State of Missouri. 

 3. On January 3, 2013, Movant was formally arraigned in cause 

number____. 

 4. On February 7, 2013, MB, who had previously entered withdrew his 

appearance on behalf of Movant.  

 5.       On February 27, 2014, JT entered her appearance on behalf of Movant. 

6. On March 27, 2014, the case was continued for trial to May 27, 2014. 

7. On May 27, 2014, Movant was found by the Court to be a Prior and Persistent 

Offender pursuant to Section 558.016.3 R.S.Mo. 

8. On May 27, 2014, the case was called for trial.  The State appeared for 

Trial by Assistant Prosecuting Attorney TB.  Defendant appeared in person and by 

attorney JT. 

9.   On May 28, 2014, the Jury found Movant guilty of Attempted Statutory 

Sodomy in the First Degree, an unclassified felony. 

10.   On July 25, 2014, the Court sentenced Movant as a prior and persistent 

felony offender to a 13 year sentence of imprisonment in the Missouri Department of 

Corrections. 

11.       On August 1, 2014, Movant filed an appeal in the Missouri Court of 

Appeals, Eastern District.   

      12.            On August 8, 2014, Movant filed a Pro Se Motion to Vacate, Set Aside 

or Correct the Judgment and Sentence. 

13.      On September 9, 2014, the Appellate Public Defender was appointed to 

represent Movant.  



3 
 

14.     On September 12, 2014, TB entered her appearance on 

behalf of the State of Missouri. 

15.      On September 26, 2014, the Appellate Public Defender, JH, 

Entered, filed and was granted a Motion for Extension of Time and filed and was granted 

a Motion to Hold Premature Filing Open. 

16.      On September 4, 2015, a mandate of the appellate court was issued 

affirming the judgment. 

17.       On October 31, 2015, KS entered his appearance on behalf of 

Movant. 

18.       On December 1, 2015, Movant filed his Amended Motion to Vacate, Set 

Aside, or Correct Judgment and Sentence and Request for Evidentiary Hearing. 

19.       In November 2016, the Court denied Movant’s request for an evidentiary 

hearing. 

20.       To prove ineffective assistance, a defendant must show that counsel’s 

performance did not conform to the degree of skill, care, and diligence of a reasonably 

competent attorney, and that the defendant was thereby prejudiced.  State v. Butler, 951 

S.W.2d 600, 608 (Mo. banc 1997).  To prove prejudice, a defendant must show a 

reasonable probability that, but for counsel’s errors, the result of the proceeding would 

have been different.  Id.  

21.      To obtain an evidentiary hearing a Movant must meet three requirements: 

(1) the motion must allege facts, not conclusions, warranting relief; (2) the facts alleged 

must raise matters not refuted by the record; and (3) the matters complained of must have 

resulted in prejudice to the Movant.  Starks vs. State, 856 S.W.2d 334, 336 (Mo. banc 
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1993).  If the Movant fails to show either deficient performance or prejudice, the other 

component need not be addressed by the Court.  Baugh vs. State, 870 S.W.2d 485 490 

(Mo. App. E.D. 1994).  To demonstrate prejudice, Movant must establish a reasonable 

probability that but for counsel's actions; the outcome would have been different. Borders 

vs. State, 844 S.W.2d 49, 55 (Mo. App. W.D. 1992).  A reasonable probability is a 

probability sufficient to undermine confidence in the outcome.  Id. 

 22.      In his amended motion, Movant claims the following: Movant claims that 

he was denied his rights to due process of law, to a fair trial, and to effective assistance of 

counsel as guaranteed by the Fifth, Sixth, and Fourteenth Amendments to the United 

States Constitution and Article I, Sections 2, 10 and 18(a) of the Missouri Constitution.  

Movant claims that his trial counsel failed to exercise the customary skill and diligence 

that a reasonably competent attorney would exercise under similar circumstances, and as 

a result Movant was prejudiced.   

23. Specifically in paragraphs 8(a) and 9(a), Movant claims that his trial 

counsel was ineffective during her cross-examination of Detective AC by opening the 

door for the State to introduce prejudicial hearsay testimony.    Movant claims that his 

trial counsel asked Det. AC if he interviewed FT and whether FT ever said that Movant 

said “suck my wee wee.”  Victim L.T.’s trial testimony and FT’s testimony contradicted 

each other in the use of the word “wee wee.”  Movant claims that reasonable competent 

counsel would not have asked this, thereby opening the door to hearsay evidence.  

According to Movant, this allowed the State to correct “major inconsistencies between 

L.T. and FT’s testimony.” Movant claims that but for counsel’s asking Det. AC what FT 
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told him, there is a reasonable probability that the outcome of Movant’s trial would have 

been different.  

This court finds the facts alleged by Movant in paragraphs 8(a) and 9(a) do not 

warrant relief and Movant was not prejudiced. Though Movant’s attorney did open the 

door with her question to Det. AC, it was trial strategy.  Movant’s attorney was trying to 

show an inconsistency in the witnesses’ use of the word “wee wee” vs. “dick” vs. “thing” 

vs. “private part.”  It was the position of the State that this was not a “major 

inconsistency.”  However, the jury could have accepted with Movant’s attorney’s 

argument that the inconsistency was “major.”  On a claim of ineffective assistance of 

counsel, there is a presumption that any challenged action was sound trial strategy and 

that counsel rendered adequate assistance and made all significant decisions in the 

exercise of professional judgment.  Kluck v. State, 30 S.W. 3d 872 (Mo. App. 2000.) 

This Court finds that even if Movant’s attorney had not opened the door for the 

State to introduce hearsay testimony, the result of the proceeding would not have been 

different.  The claim alleged by Movant in paragraph 8(a) and 9(a) of his Amended 

Motion is DENIED.   

24. Specifically in paragraphs 8(b) and 9(b), Movant claims that his trial 

counsel was ineffective for failing to call KC (hereinafter “KC”) to testify.  Movant 

claims that had trial counsel called KC to testify, she would have testified that when FT 

woke her, Movant was in bed with her.  Movant claims that but for counsel’s failure to 

call KC to testify, there is a reasonable probability that the outcome of Movant’s trial 

would have been different.  
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 This Court finds that Movant’s attorney was not ineffective for failing to 

call KC to testify. In order for Movant to establish that counsel was ineffective for not 

calling a witness to testify, Movant must show that “his attorney’s failure to call the 

witness was something other than reasonable trial strategy; that the witness could have 

been located through reasonable investigation; that the witness would have testified if 

called; and that the witness’s testimony would have provided the [movant] with a viable 

defense.”  State vs. Miller, 981 S.W.2d 623, 633-34 (Mo. App. W.D. 1998).   This Court 

finds that KC’s testimony would not have provided Movant with a viable defense.   Even 

if KC had testified that Movant was in bed with her when the police arrived, that does not 

contradict the testimony from L.T. or FT that Movant attempted to sodomize her while 

KC was sleeping.  Evidence was presented that KC was in an intimate relationship with 

Movant, and even if she had testified that Movant was in her bed when the police arrived, 

it was clear that she was biased.   

 This Court finds that Movant’s attorney was not ineffective for not calling KC to 

testify and Movant was not prejudiced.  This Court further finds that even if Movant’s 

trial attorney had called the witness, the result of the proceeding would not have been 

different.   The claim alleged by Movant in paragraph 9(a) and 9(b) of his Amended 

Motion is DENIED. 

 25. Specifically in paragraph 8(c) and 9(c), Movant claims that his trial 

counsel was ineffective for failing to call Movant to testify at trial.    This is refuted by 

the record in that the decision not to testify was Defendant’s decision alone.   Also, as a 

general rule, advice of counsel on the decision of whether or not defendant should testify 

is a matter of trial strategy that, absent exceptional circumstances, is not grounds for post- 
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conviction relief.  Morrison vs. State, 75S.W.3d893 (Mo. App. S.D. 2002).  The claim 

alleged by Movant in paragraphs 8(c) and 9(c) is DENIED.    

  26. Specifically in paragraphs 8(d) and 9(d), Movant claims that his 

trial counsel was ineffective for failing to investigate and call the responding officer to 

testify.   Movant claims that the responding officer would have testified that Movant was 

not in the bathroom when the officer arrived.  Movant also claims that the officer would 

have testified that after interviewing witnesses, he did not believe the allegations were 

sufficient to pursue charges.  Movant claims that but for counsel’s failure to call the 

responding officer to testify, there is a reasonable probability that the outcome of 

Movant’s trial would have been different.  

Again, for Movant to establish that counsel was ineffective for not calling a 

witness to testify, Movant must show that “his attorney’s failure to call the witness was 

something other than reasonable trial strategy; that the witness could have been located 

through reasonable investigation; that the witness would have testified if called; and that 

the witness’s testimony would have provided the [movant] with a viable defense.”   

Miller, 981 S.W.2d at 633-34.    This Court finds that testimony of the responding officer 

would not have provided Movant with a viable defense.   The officer would likely have 

testified that Movant was in the bathroom when police arrived.  Despite that, there 

remains uncontradicted testimony from L.T. and eyewitness FT of the attempted sodomy.  

In addition, it would not be uncommon for an officer to arrest a suspect on outstanding 

warrants while an investigation is pending.  That decision has nothing to do with whether 

or not the officer found the allegations sufficient to pursue charges on something else – in 

this case Attempted Statutory Sodomy.  
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 This Court finds that trial counsel’s decision to not call the responding officer to 

testify did not prejudice Movant, and the outcome of the trial would not have been 

different.  The claim alleged by Movant in paragraphs 8(d) and 9(d) of his Amended 

Motion is DENIED. 

 27. Specifically in paragraphs 8(e) and 9(e), Movant claims that his 

trial counsel was ineffective for failing to explore the possibility of a bench trial and for 

informing Movant that a bench trial was not a possibility.  Movant claims that but for 

counsel’s failure to explore that possibility, there is a reasonable probability that the 

outcome of Movant’s trial would have been different.  

 This Court finds that Movant was not prejudiced by the fact that he did not 

have a bench trial.  The Court finds that it was trial strategy on the part of trial counsel to 

have a jury trial.  Though the charges against Movant are emotional, trial counsel’s 

performance was not deficient in that she chose to make the State convince 12 people 

(Jury) of Movant’s guilt beyond a reasonable doubt instead of only one (Trial Judge). 

  This Court finds that even if trial counsel had asked for a Bench trial, the 

result of the proceeding would not have been different. Movant was not prejudiced by 

trial counsel’s decision to have a jury trial.  The claim alleged by Movant in paragraphs 

8(e) and 9(e) of his Amended Motion is DENIED. 

 

CONCLUSIONS OF LAW 

 1. In a proceeding under Missouri Supreme Court Rule 29.15, Movant must 

plead facts unrefuted by the record that would entitle him to relief.  Movant has the 

burden of establishing his grounds for relief by a preponderance of the evidence. 
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 2. Movant failed to establish by a preponderance of the evidence that he is 

entitled to the relief requested in his motion. 

 3. To obtain an evidentiary hearing a Movant must meet three requirements: 

(1) the motion must allege facts, not conclusions, warranting relief; (2) the facts alleged 

must raise matters not refuted by the record; and (3) the matters complained of must have 

resulted in prejudice to the Movant.  Starks, 856 S.W.2d at 336. 

 4. To prove ineffective assistance of counsel, the Movant must prove two 

components: (1) deficient performance, in that defense counsel's performance did not 

conform to the degree of skill, care and diligence of a reasonably competent attorney, and 

(2) prejudice, specifically that the Movant's defense was prejudiced by his counsel's poor 

performance.  State vs. Hall, 982 S.W.2d 675, 680 (Mo. banc 1998). 

 5. To demonstrate prejudice, Movant must establish a reasonable probability 

that but for counsel's actions, the outcome would have been different. Borders, 844 

S.W.2d at 55. 

 6. If the Movant fails to show either deficient performance or prejudice, the 

other component need not be addressed by the Court.  Baugh, 870 S.W.2d at 490.   To 

demonstrate prejudice, Movant must establish a reasonable probability that but for 

counsel's actions, the outcome would have been different. Borders, 844 S.W.2d at 55.  A 

reasonable probability is a probability sufficient to undermine confidence in the outcome.  

Id.  

7. Movant was not denied any rights under the provisions of the Missouri 

Constitution or the United States Constitution. 
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 8.  Movant has failed to establish any basis in law to have his sentence 

vacated, set aside or corrected. 

ORDER, JUDGMENT AND DECREE OF COURT 

 WHEREFORE, it is Ordered, Adjudicated and Decreed that Movant's Motion to 

Vacate, Set Aside or Correct Conviction and Sentence pursuant to Missouri Supreme 

Court Rule 29.15 be and is hereby DENIED. 

  

       SO ORDERED: 

       __________________________ 
       Honorable Thea A. Sherry 
       St. Louis County Circuit Court  
       Division 5 
 
 
Date:_____________ 
 
 cc: KS 
  Attorney for Movant 
  St. Louis, MO  
 
  TB 
  Assistant Prosecuting Attorney 
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