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FINDINGS OF FACT, CONCLUSIONS OF LAW AND ,JUDGMENT 

On the 201h day of June, 2017, the above captioned matter came on for hearing. Petitioner 

appeared by counsel, DK. Respondent appeared by counsel, JL. 

The parties announced ready and Respondent requested findings of fact and conclusions oflaw. 

Evidence was presented and the matter thereafter taken under advisement. Both parties submitted 

Post Trial Briefs with these being filed with the Court on July 7, 2017 and July 28,207 respectively. 

NOW on this ...21h_ day of October , 2017 the Court having reviewed the pleadings, 

considered the evidence and argument of counsel, makes the following findings of fact, conclusions of 

law and enters judgment in accordance therewith: 

That on the 25th day of October, 2016, Petitioner JV (hereinafter referred to as 

"Petitioner") was arrested and thereafter served notice that her license and privilege to operate 

a motor vehicle were suspended as a consequence of her arrest and the results of a chemical 

analysis of her breath. 

Petitioner timely requested an administrative hearing challenging the Director's initial 

determination. An administrative hearing was thereafter held before an administrative hearing 



officer and a decision adverse to Petitioner was entered. Petitioner subsequently filed this de 

nova action. 

That in order to suspend Petitioner's license and privilege, the burden falls upon the 

Director to prove by a preponderance of the evidence that (1) Petitioner was arrested on 

probable cause for violating an alcohol-related traffic offense and (2) that her blood alcohol 

concentration exceeded the legal limit of .08%. The Supreme Court recognized and emphasized 

in White v. Dir. of Revenue, 321 S.W.3d 298 (Mo. 2010), the Director's burden of proof has two 

distinct and separate components, the burden of production and the burden of persuasion. Id. at 

304-305

The Courts have held that it is not necessary for the Director of Revenue to prove probable

cause for the initial stop in administrative cases but there must be probable cause to arrest for an 

alcohol related traffic offense. See, Riche v. Director of Revenue, 987 S.W.2d 331 (Mo.bane 

1999). Petitioner claims that there was no probable cause to arrest her. 

Corporal W. testified that he based his arrest of the Petitioner on the fact that Petitioner 

had a lane violation, he smelled a moderate odor of alcohol, that the Petitioner would not speak 

to him, and that she refused to perfotm field sobriety tests and the preliminary breath test. 

Corporal W. also testified that the Petitioner committed a lane violation by driving over the line 

on the right shoulder twice. On cross-examination, Corporal W. admitted that he did not know 

how far over the line Petitioner drove, or if the entire tire width had passed over the line. He 

also acknowledged that he did not attempt to pull the Petitioner over until she started to exit the 

highway. The forward-facing dash camera video which was admitted into evidence 

(Respondent's Exhibit E) does not begin playback until Petitioner's vehicle is beginning to exit 

the highway and no violations can be observed on this video. 

Corporal W. further testified that he noted a moderate odor of alcohol on her breath. 

He also testified that Petitioner had no difficulty with her balance when she exited the vehicle 



and walked around the vehicle. Corporal W. testified that he did not observe that Petitioner 

exhibited any balance or speech issues; and, further in his report he did not note that her eyes 

were bloodshot or glassy. 

The Director relied primarily on the fact that Petitioner refused to submit to field sobriety 

tests to establish probable cause for the arrest. Petitioner asserts that no inference, presumption 

or evidence of intoxication may properly be drawn from her refusal to submit to one or more 

voluntary field sobriety tests requested prior to the time of her arrest. Petitioner argued in Court 

and states in her brief filed with this Court that she believes the Courts have erroneously 

interpreted and applied the law in finding that refusal to submit to field sobriety testing is 

evidence of intoxication. Respondent contends that the Courts have made a meaningful and 

careful review when making the decision to find that refusal to submit to field sobriety testing is 

evidence of intoxication. 

Case law states that the refusal to submit to field sobriety testing is evidence of 

intoxication. Both parties cite Cain v. Director of Revenue, I 30 S. W.3d I (Mo. App. S.D. 2004) 

which states, "(l)t is well established that refusal to take a field sobriety test is evidence of 

intoxication." See also, State v. Myers, 940 S.W.2d 64 (Mo.App.S.D. 1997); Edmisten v. 

Director of Revenue, 92 S. W .3d 270 (Mo.App. W.D. 2002); Hockman v. Director of Revenue, 

103 S.W.3d 382 (Mo.App.W.D. 2003); Cain v. Director of Revenue, 130 S.W.3d I 

(Mo.App.S.D. 2004). Petitioner argues that the holding in Cain and the decisions preceding it 

misinterpret the law and erroneously assume, without analysis, that the refusal to submit to a 

voluntary field sobriety test has the same consequences as the refusal to submit to a chemical 

test of one's breath when it does not. Petitioner futiher argues that the legislature has deemed it 

appropriate to sanction those who, despite having been expressly advised of the consequences, 

refuse to submit to a chemical test; but, it has taken no similar action with respect to a refusal to 

submit to field sobriety testing. 






