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IN THE CIRCUIT COURT OF THE CITY OF ST. LOUIS 

STATE OF MISSOURI 
 

STATE ex rel. EG, III,   ) 
      ) 
 Plaintiff/Relator,   ) 
      ) 
v.      ) Cause No.  
      )       
THE POLICE RETIREMENT  )  Division No. 10 
SYSTEM OF ST. LOUIS, et al.,  )  
      ) 
 Defendants/Respondents.  )  
 

          JUDGMENT 
 
 On August 30, 2011, this action came before this Court for trial.  The parties, 

Plaintiff/Relator EG, III, (“Relator”) and Defendants/Respondents, The Police Retirement 

System of St. Louis and The Board of Trustees of the Police Retirement System of St. Louis, 

(“Respondents”) announced ready for trial.  Thereon, the parties presented evidence consisting of 

live testimony from witnesses Dr. KW, Relator, Dr. PC, and Captain MS, deposition testimony 

of witnesses, including Dr. RC, and exhibits, all of which were received by the Court.  Evidence 

was declared closed on August 31, 2011, and the Court took the matter as submitted, subject to 

review of the parties’ proposed Findings of Fact and Conclusions of Law.  The Court now enters 

its Judgment thereon. 

PROCEDURAL BACKGROUND 

Relator retired as a Saint Louis Metropolitan Police Department police officer in 1971 

from a line of duty injury which caused him to be totally and permanently incapacitated, as 

defined in Section 86.263 RSMo. Relator was diagnosed as a quadraparetic, suffering weakness, 

but not complete, paralysis in both arms and legs.  Since then, in accordance with the provisions 

of a Decree entered on October 29, 1974, by Judge MG, of this Court, in cause number, 



 2 

(“Decree”), Respondents have been and continue to be obligated to pay surgical, medical and 

hospital care expenses of Relator that are reasonably required to treat his line of duty injury.  In 

addition, Respondents have been and continue to be obligated by the Decree to pay Relator a 

monthly retirement allowance. 

The Decree provides, in part: 
 

• Plaintiff be and hereby is retired from the St. Louis Metropolitan Police 
Department under the provisions of Section 86.263, Missouri Revised 
Statutes, effective as of the date of his application therefore, April 9, 1971. 

• That Plaintiff be paid retirement benefits equal to his rate of compensation as 
a policeman at the time of his application for retirement on April 9, 1971; that 
payment of said benefits be made retroactively to the date of said application 
for retirement, less any amounts paid to plaintiff as salary or sickness benefits 
following that date; and that any amounts due plaintiff retroactively bear 
interest at the rate of six percent per annum from November 8, 1973. 

• That plaintiff, in addition to the above payments, be granted an allowance for 
surgical, medical and hospital care reasonably required after his retirement. 

  
NATURE OF THE DISPUTE 

 
On October 2, 2009 Relator filed this action seeking an Order in Mandamus compelling 

Respondents to pay expenses for certain medical treatment and medical equipment Relator has 

requested.  Relator also seeks a finding that Respondents are in civil contempt for failure to 

authorize payment for the requested medical treatment and medical equipment.  Finally, Relator 

seeks sanctions against Respondent’s attorneys for what has been termed as attorney misconduct, 

alleged to have occurred during the prosecution of this litigation. 

  The core of the parties’ dispute is whether expenditures requested by Relator constitute 

reasonably required medical care that must be authorized by Respondents by the terms of the 

Decree. Succinctly, if an item is medical care and is reasonably required, then Respondents are 

obligated to authorize expenditure for it, pursuant to the Decree. 
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 A finding that Respondents are in civil contempt will depend on whether the terms of the 

Decree are sufficiently specific such that Respondents were on notice of its obligations to 

Relator, and failed to honor its obligations, contrary to the provisions of the Decree. 

FINDINGS OF FACT 

1.  The Police Retirement System of the City of St. Louis, (“System”), created pursuant to 

Section 86.200 through Section 86.364 RSMo., began operations in October 1957. 

2.  Management of the System is vested in a ten person Board of Trustees (“Board”).  

3.  Although the System has in excess of 1,800 members, including widows and orphans, Relator 

is the only retiree that a Court has ordered the System to provide surgical, medical, and hospital 

care reasonably required after disability retirement. 

4.  Since the entry of the Decree, the Board managed the medical care for Relator through a 

process whereby his treating physician would provide a letter to the Board setting forth medical 

care reasonably necessary to treat Relator’s line of duty injury and the Board would respond as to 

whether expenditures for such care were authorized.  

5.  Through this process, the Board ultimately authorized the medical care expenditures it 

determined to be reasonably necessary to treat Relator’s line of duty injury.       

6.  To assist in its decision making, the Board has access to a medical expert and legal counsel.   

Relator’s Medical Care After Entree of Decree 

7.  Since the entry of the Decree, the Board authorized expenditures for Relator’s medical care, 

including: doctor’s office visits; surgical procedures; hospital admissions; surgery for 

boutonniere deformity to his left long finger; rehabilitation center admissions; radiology; and for 

occupational or physical therapy in 1986, 1997, 2003 and 2011.  
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8.  The Board has also authorized expenditures for medical equipment for Relator, including: tub 

lifts; orthotic devices; exercise equipment; standing frame; parallel bars; upper tone gym; 

recumbent bike; chair lifts; manual wheelchairs; power wheelchair; and wheelchair ramps.  

9.  The Board has not approved expenditures which it determined went beyond that which a 

reasonable person would include in the definition of surgical, medical or hospital care, such as 

Relator’s requests for an in-home caregiver, wheelchair lifts, a barrier free patient sling ceiling 

lift and an adapted van.  

10.  The St. Louis Metropolitan Police Department (“Department”) also provides health 

insurance to Relator, to which he submits medical bills not related to his line of duty injury.   

Relator’s Other Infirmaries Since 1974 

1988 Fall in Yard 

11.  Relator fell in his backyard in 1988, injuring his knee, which for a period of time severely 

limited his ability to walk.   

12.  Relator recovered from the knee injury in the latter part of 1994 and is not currently being 

treated for this knee condition or problem.   

13.  Relator’s medical records in 1997 and in 2003 support his testimony that he was able to 

walk in those years, with the assistance of a cane, after his 1988 fall. 

                                     1999 Automobile Collision 

14.  In 1999, Relator was involved in an automobile collision causing him diminishment of 

sensation and intermittent tingling in the upper extremities, similar to what he had experienced as 

a result of his line of duty injury.   

15.  Relator was examined and treated within two weeks of the collision but received no further 

medical treatment as a result of this collision. 
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2007 Soft Tissue Mass Removal from Left Hip 

16.  Relator had a mass surgically removed from his left hip on August 3, 2007. 

17.  Following this surgery, Relator received in-patient physical therapy and, upon discharge, 

received in-home physical therapy. 

2007 Aortic Dissection 

18.  In December 2007 Relator was hospitalized for aortic dissection surgery and thereafter was 

admitted in-patient for two months in a skilled nursing facility. 

2008 Urinary Tract Infection, Hypertension, and Acute Renal Failure 

19.  On January 19, 2008 Relator was hospitalized for urinary tract infection, hypertension, and 

acute renal failure. 

                        2010 Carotid Aorta Surgeries and Aortic Stent Placement 

20.  On February 2, 2010, Relator underwent surgery on his carotid aortic artery and subclavian 

artery, with stent placement, and an additional aortic surgery on July 1, 2010.  

21.  Relator submitted to the Department’s insurance, all the medical bills related to the 1988 

fall, 1999 automobile collision, 2007 removal of the mass on his left hip, including in-patient and 

in-home therapy, 2007 aortic dissection surgery, 2008 procedures associated with his acute renal 

failure, and 2010 surgeries on his carotid aortic and subclavian arteries.  

         Relator’s Present Physical Condition 

22.  In his best physical condition as a quadriparetic, (in the late 1970’s or early 1980’s), Relator 

could walk with the assistance of a cane, go up and down stairs, take care of his personal 

hygiene,  pick up objects that were not too heavy, dress himself, get meals out of the refrigerator, 

drive a car, and stand.   

23.  As Relator grew older, now 65, his disabilities, limitations and health care needs increased.  
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24.  For the past years, due to accessibility and safety concerns, Relator has been unable to use 

the Board provided exercise equipment that he previously used to maintain his strength and 

mobility, presently located in his basement. 

25.  Relator testified that presently, he leaves his home only for his medical care or to attend 

proceedings in this case; that he has difficulty holding small items; that independently, he can no 

longer stand, walk, go up and down stairs, use the commode, use his tub lift, get out of bed or get 

food out of the refrigerator.  

26.  Relator develops painful shearing wounds caused when he is “transferred”, for example, 

from his wheelchair to a lift or from his wheelchair to a vehicle.  Healing for the shearing 

wounds requires bed rest which prevents him from exercising or receiving physical therapy.    

27.  Beginning in January of 2011, Relator received Board authorized in-home physical therapy. 

28.   At the time of trial, Relator was not being treated for any other major medical condition and 

his only daily medications were an iron supplement and a baby aspirin.  

Relator’s Requests for Surgical, Medical and Hospital Care at Issue 

29.  Due to deterioration in his physical condition, Relator, generally around 2006, began 

requesting the Board authorize expenditures for more extensive medical treatment modalities, 

medical equipment and for items that facilitate his movement within and around his house. 

30.  Relator requested wheelchair lifts which would allow him, while seated in his wheelchair, to 

move from the main floor to the basement and the main floor to the second floor of his home, 

alleviating the need of being transferred from his wheelchair to the glide style chair lifts 

presently in his home. 
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31.  The Board did not authorize expenditure for the wheelchair lifts because it concluded the 

lifts were not reasonably necessary surgical, medical or hospital care and it decided to let the 

Court determine if the requested wheelchair lift system was appropriate. 

32.  To assist his caregiver and facilitate his independence and movement throughout his home, 

Relator requested the Board to authorize expenditures for a barrier free patient sling ceiling lift, 

with separate tracks, all of which attach to the home’s ceiling or walls. 

33.  In September of 2009 the Board considered, but did not approve, the barrier free patient 

sling ceiling lift.  However, the Board did authorize expenditure for free standing “Hoyer” 

patient swing type lifts, concluding the Hoyer lifts were reasonable for Relator’s needs.  

34.  Relator has not acquired the Hoyer lifts as he feels they are not appropriate for his needs.  

35.  Relator requested a MOTOmed VIVA 2 exercise device, first recommended by Dr. KW in 

April of 2011. 

36.  The Board has not authorized expenditure for the MOTOmed VIVA2 exercise devise. 

37.  At trial, Relator requested a Roho Cushion for the power wheelchair the Board provided him 

in 2009.  

38.  In 2011, the Board provided Relator with a Roho Cushion specifically fitted for the new 

manual wheelchair it provided to him that same year. 

39.  In September of 2009, Relator requested a full time in-home caregiver to assist in his 

dressing, bathing, personal hygiene, and for occasional meal preparation when his wife was not 

available.   

40.  Since his line of duty injury, Relator’s wife, FG, has been his sole caregiver at home, 

providing assistance in getting Relator out of bed, cleaned and dressed, which generally takes 

about 3 hours each day. 



 8 

41.  At its meeting in January 10, 2011, the Board considered approving up to 40 hours per week 

of in-home caregiver services for Relator, but ultimately decided not to approve this expenditure, 

concluding that this care did not fall within the meaning of surgical, medical or hospital care.   

42.  Relator requested a van with adaptive equipment and driver training.  Relator testified that 

he drove his own vehicle without adaptive equipment until 2006.  Relator also testified that he 

had no assurance he could drive an adaptive van, but was requesting it even if he is not capable 

of driving, as his wife would utilize the van to transport him to his doctor appointments and 

social events.   

43.  In September of 2009, the Board refused to approve the expenditure for an adaptive van or 

for driver training, concluding they were not within the meaning of surgical, medical or hospital 

care reasonably required.  As an alternative, the Board authorized expenditure for transporting 

Relator to doctor’s visits and social visits, by a company specializing in medical transports.  

44.  Relator requested expenditures for remodeling of his home to remove the numerous 

environmental and accessibility barriers located therein. 

45.  Relator purchased his home in 1985, at a time when he was able to walk with the assistance 

of a cane, go up and down stairs and stand for up to 30 minutes. 

46.  The Board discussed Relator’s requests for the remodeling of his residence and decided to 

let the Court determine what is reasonable and the responsibility of the System.   

47.  The total cost for the medical care, equipment and home remodeling requested by Relator is 

estimated to be between $140,593.00 and $166,865.00, depending on the provider.1   

 

 

 
                                                           
1  These cost estimates were provided by Respondents and do not include services charged by the hour. 
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                      The Medical Evidence Regarding Relator’s Requested Medical Care 

Relator’s Neurosurgeon Dr. KS 

48.  In October of 2007, Dr. KS, Relator’s treating neurosurgeon for over 40 years, 

recommended the Board authorize expenditure for the acquisition and installation of wheelchair 

lifts on the stairs in Relator’s home, as he believed Relator could no longer be safely transported 

using the existing chair lifts.  

49.  In February of 2009, Dr. KS again recommended the wheelchair lifts as well as 

recommending a patient sling lift for transfers and the MOTOmed VIVA2 exercise device for 

Relator.   Dr. KS believed this assistive equipment was medically necessary in order to maintain 

the limited strength and mobility that Relator had at that time.  

 Relator’s Primary Physician Dr. PC   

50.  Relator’s primary care physician, Dr. PC, has provided medical services to him since 1991.  

51.  In September of 2009, Dr. PC advised Respondents that due to Relator’s extensive 

limitations and quadraparesis, he is completely dependant on others for transfers, dressing, meal 

preparation, safety issues and toileting.  Dr. PC recommended Respondents give immediate 

attention to the medically necessary care he ordered for Relator: in-home physical therapy 

followed by long term outpatient physical therapy;2 a full time in-home caregiver for assistance 

with his daily needs; and a van with adaptive equipment, with driver training, for his 

transportation to and from medical appointments and social visits. 

52.  In May of 2011, Dr. PC requested the Respondents authorize equipment he felt  

                                                           
2  While evidence was presented that outpatient physical therapy would be more appropriate for Relator at this time, it is not being provided 
because of Relator’s challenges in safely getting out of his home, as more fully set forth herein 
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was medically necessary due to Relator’s quadraparesis: a MOTOmed VIVA2 exercise device; a 

4 inch Roho Cushion for Relator’s power wheelchair; a barrier free patient sling ceiling lift 

system for transfers; and wheelchair lifts in Relator’s home. 

53.  At trial, Dr. PC testified that he concurred with Dr. KS’s previous recommendations of the 

MOTOmed VIVA2, patient sling ceiling lift system, and wheelchair lifts.   

54.  Dr. PC testified that the equipment he prescribed for Relator would provide him with the 

“highest level of independence.”  

55.  Dr. PC testified that, although he was aware of providers in St. Louis who transport 

wheelchair bound individuals, a van with adaptive equipment and driver training would offer 

Relator the highest level of independence.  

56.  Dr. PC testified that within a reasonable degree of medical certainty, the modified van and 

driver training, the barrier free patient sling ceiling lift system, the wheelchair lifts, and the 

MOTOmed VIVA2 exercise devise, were all medically necessary to treat Relator’s 

quadraparesis.  

57.  Dr. PC testified that, although Relator suffered deconditioning and some weakness 

transiently after the various non related medical treatment and surgical procedures, that it was his 

opinion, based on a reasonable degree of medical certainty, that Relator’s medical and equipment 

needs at issue herein, were primarily related to his long-term course of his quadriplegia, and not 

any other medical condition. 

Board Selected Expert Specialists Dr. SS and Mr. DT 

58.  In the spring of 2009, the Board requested Relator be evaluated, at its expense, by specialists 

Dr. SS, Ph.D., and Mr. DT, both selected on the recommendation of Dr. RC, Chairman of the 

System’s Medical Board. 
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59.  Dr. SS is an Assistant Professor of Occupational Therapy and Neurology at Washington 

University School of Medicine, specializing in home visits.  The Board requested her to visit 

Relator at his home, evaluate any barriers to accessibility present therein and make 

recommendations to the Board as to equipment reasonably necessary to provide him with safe 

mobility within his home.   

60.  In her June 8, 2009 report, Dr. SS noted that Relator was dependent on others: for transfers 

in and out of bed; for bathing and toileting (because of inability to access the bathroom); for 

movement throughout and to different levels of his home; for controlling the environment 

(because controls were out of his reach); for entering and exiting the house; and for simple meal 

preparation.  Dr. SS further noted that Relator’s level of injury generally requires assistance for 

most self care.  Dr. SS concluded that: transfers to and from the present stair glide chair lift 

system were painful and unsafe, and therefore, no longer appropriate for Relator’s present level 

of function; that Relator had limited community participation because he could not transfer to or 

from a vehicle; and that he was unable to use exercise equipment in his basement because he 

could not access the equipment safely.  The report identified nine accessibility barriers located 

within the home, as well as specifying other needs of Relator, such as a power wheelchair, either 

an overhead patient sling lift system or a Hoyer lift, and possibly a specially modified or adapted 

van. 

61.  Dr. SS presented her report to the Board in July of 2009, recommending a room addition that 

would accommodate Relator with a first floor bedroom, remodeling for bathroom accessibility, 

wheelchair accessibility to the outdoors, (presently still a safety and fire concern), wheelchair 

lifts to all floors, and kitchen accessibility to countertops, sink and appliances. 
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62.  In August 2009, Relator requested Respondents authorize expenditures for these home 

modifications recommended by Dr. SS. 

63.  In June of 2009, Mr. DT, a non-practicing licensed occupational therapist, who sells 

wheelchairs and related equipment, also met with Relator to determine the type of wheelchair 

that best met his needs.  

64.   Mr. DT prepared a report and submitted it to the Board, advising that Relator was 

dependent for transfers, dressing, bathing, toileting, and required set-up for feeding, hygiene, and 

other desktop/laptop activities.  Mr. DT further advised that due to barriers in his home, in the 

event of an emergency, Relator would not be able to move room to room or remove himself from 

the home.   

65.  Mr. DT recommended that Relator be considered for a standing power wheelchair.  

66.  Dr. PC reviewed the reports prepared by Dr. SS and Mr. DT and concurred with their 

recommendations. 

Relator’s Physical Therapist Dr. Kristin KW 

67.  In January of 2011, Dr. PC referred Relator to Dr. KW, a Washington University Ph.D., with 

13 years’ experience in physical therapy.  

68.  Since January of 2011, Dr. KW has provided Board authorized in-home physical therapy to 

Relator.  

69.  Dr. KW testified that as part of her care to her patients she makes recommendations to their 

treating doctors for medical equipment that would be beneficial to the management of the 

patient’s illnesses or injuries.  
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70.  Dr. KW recommended to Dr. PC that Relator be provided wheelchair lifts in his home, a 

barrier free patient sling ceiling lift in his home, a four inch high-profile Roho Cushion for his 

power wheelchair and a MOTOmed VIVA2 exercise devise. 

71.  Dr. KW testified that wheelchair lifts were necessary due to Relator’s weakness and poor 

trunk control, which caused transfers to and from his wheelchair to be unsafe.  In her opinion, the 

wheelchair lifts would reduce the number of required transfers and ultimately the number of 

shearing wounds and would allow Relator to increase his independent movement throughout the 

home. 

72.  Dr. KW testified that a barrier free patient sling ceiling lift was necessary because Relator is 

completely dependent on his wife, FG, for lifting his body.  Dr. KW estimated that FG does 85% 

of the work in lifting Relator, and she felt that the 40 years of transferring Relator has taken a 

physical toll on both Relator and FG.  The barrier free patient sling ceiling lift system she is 

recommending requires the caregiver to do much less lifting.  Dr. KW testified that this type of 

system is safer and easily managed by a single caregiver, and allows for emergency exit from the 

home.  Dr. KW did not recommend a Hoyer lift because it cannot be used safely by a single 

caregiver and the carpeted floors in Relator’s home impede its maneuverability.  Dr. KW also 

explained that when using a Hoyer lift two people are typically required for transfers, one to 

control the patient and one to manage the descent of the patient into the wheelchair. 

73.  Dr. KW testified that due to Relator’s poor trunk control, she recommends a Roho Cushion 

for Relator’s wheelchairs, which will also reduce shearing wounds.   

74.  Dr. KW recommended a MOTOmed VIVA2 exercise devise for use by Relator while he is 

still seated in his wheelchair, to improve Relator’s upper and lower body strength, allowing him 

to have greater independence and reduce his shearing wounds.  
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75.  In Dr. KW’s opinion, the recumbent bike and other exercise equipment previously provided 

to Relator by Respondents were no longer appropriate for his needs.  

The System’s Medical Board Chairman Dr. RC  

76.  Dr. RC, Chairman of the System’s Medical Board for at least the last eight years, was 

requested by the Board to reviewed Relator’s medical records.  

77.  Dr. RC examines 10 to 12 police officers each year, at the System’s request, and provides 

his opinion to the System regarding these officers’ medical condition.  Dr. RC’s typical process 

is to both examine the officer and review the medical records.   

78.  After reviewing his medical records and without examining or treating Relator, 

 Dr. RC prepared a report containing his opinions, based on a reasonable degree of medical 

certainty, that the 1988 fall injury, the 2007 left hip surgery, and the 2007 and 2010 aortic and 

carotid surgeries, all had no causal connection to Relator’s line of duty injury.   

79.  Dr. RC opined that the 2007 left hip surgery had a negative impact on Relator that still 

continues to affect his overall functional status. 

80.  While Dr. RC provided opinions that the various medical infirmaries Relator suffered from 

1988 until 2010 were not causally related to his line of duty injury and may have had a negative 

impact on Relator’s functional status, he did not offer an opinion as to whether, or not, the 

medical care and equipment at issue herein was medically necessary as a result of Relator’s line 

of duty injury. 

CONCLUSIONS OF LAW 

 Under Count II of his First Amended Petition, (“Petition”), Relator seeks an order in 

Mandamus compelling Respondents “to do all things necessary…. to pay immediately for the 

cost of all of the prescribed/recommended/identified appliances, equipment, and home 
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modifications” as set forth in and attached as exhibits to the Petition, for attorney fees, costs, and 

“expenses incurred in pursuing compliance with Judge MG’s October 29, 1974” Decree.3  

Mandamus is a proper remedy to enforce Respondents’ obligations which may arise from the 

Decree. 

 Under Count III, Relator seeks an order finding Respondents in civil contempt for failure 

to comply with the terms of the Decree by refusing to authorize expenditures for Relator’s 

surgical, medical and hospital care that were reasonably required to treat his line of duty injury.     

 Both of Relator’s causes of action must be considered using a two-step inquiry.  First, 

does the medical treatment and equipment requested by Relator constitute surgical, medical or 

hospital care as required by the Decree?  And, if so, is such requested medical treatment and 

equipment reasonably required to treat Relator’s line of duty injury and resulting quadraparesis?  

If the answer to both steps of the inquiry is in the affirmative, then Respondents are obligated to 

authorize expenditure for the medical treatment and equipment Relator has requested, properly 

enforced by Relator’s action in Mandamus. 

 Relator’s civil contempt cause of action, however, requires a further inquiry as to whether 

the terms of the Decree are sufficiently specific such that Respondents were on notice of its 

obligation to provide the specific medical care, treatment and equipment Relator has requested. 

 Respondents have plead affirmative defenses of failure to state a claim upon which relief 

may be granted, statute of limitations, laches, the doctrine of accord and satisfaction, lack of 

subject matter jurisdiction, and failure  to exhaust administrative remedies.  All of these 

                                                           
3  At trial, evidence was presented that: (a) in November of 2009, Relator received the power wheelchair first recommended by his treating 
physician in July 2007; (b) the Board provided Relator a manual wheelchair and Roho Cushion in 2011; (c) on September 23, 2009, the Board 
voted to approve Hoyer lifts for Relator’s bedroom and bathroom. (d) beginning in January 2011, the Board provided in-home physical therapy to 
Relator, first ordered by Dr. PC in September 2009; (e) the Board provided Relator with in-home care for treatment to his shearing wounds in 
2011; and (f) out-patient physical therapy was authorized by the Board in January of 2011 but Relator has not been able to receive this treatment.  
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affirmative defenses have previously been presented and rejected by Order of this Court.4  Now, 

in also rejecting all affirmative defenses, this Court gives deference to the well-reasoned Order 

of Judge ES. 

To answer the first step of the inquiry, a reasonable definition of surgical, medical and 

hospital care must be established.  While neither the Decree, §86.200 RSMo., nor any other 

provision of Chapter 86, defines “medical care” as that term is used in § 86.267.3 RSMo., a 

dictionary may be used for this purpose.  Gash v. Lafayette County, 245 S.W.3d 229, 232 (Mo. 

banc 2008).  Webster’s Dictionary defines “medical” as “relating to, or concerned with 

physicians or the practice of medicine.”  The primary definitions of “medicine” are “a substance 

or preparation used in treating disease; something that affects the well-being; the science or art of 

preventing, alleviating, or curing disease.”  Dictionary.com defines “medical care” as 

“professional treatment for an illness or injury.”  The Internal Revenue Service defines “medical 

care” as “amounts paid for the diagnosis, cure, mitigation, treatment, or prevention of disease, or 

for the purpose of affecting any structure or function of the body” and “for transportation 

primarily for and essential to medical care…” 26 U.S.C. § 213(d) (1)(A) & (B).   

As set forth by the Missouri Supreme Court, in Lay v. Lay, 912 S.W.2d 466, 470 (Mo. 

banc 1995), the Court finds the reasonable definition of medical care to be: “only that conduct 

that is reasonable and necessary to diagnose, treat, or prevent any ailment or disease that affects 

the body or a function of the body.”  The evidence presented at trial will be considered using this 

definition.   

                                                           
4 Judge ES ‘s ORDER DENYING RESPONDENTS’ MOTION TO DISMISS FIRST AMENDED PETITION,  
RETAINING IN EFFECT PRELIMINARY ORDER IN MANDAMUS, LIFTING STAY OF DISCOVERY,  
AND SETTING STATUS CONFERENCE, entered on August 17, 2009. 
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Relator’s treating physicians Dr. PC and Dr. Smith and the expert specialists that 

evaluated Relator, Dr. SS, Dr. KW and Mr. DT, all were selected or authorized by the Board to 

render assessment or treatment to Relator for his quadraparesis. These health care providers 

recommended all the medical treatment and equipment requested by Relator at issue herein and 

certified that the medical care, treatment and equipment they recommended was medically 

necessary to treat Relator’s line of duty injury.  Normally, whether medical care or treatment is 

medically necessary rests with an individual’s physician.   See Pinneke v. Preisser, 623 F.2d 546, 

550 (8th Cir. 1980). These medical and expert opinions went unrefuted at trial. Respondents did 

not present any medical or expert opinions, or other substantive evidence, contrary to the 

opinions of Relator’s treating physicians and the expert specialists.  Although Dr. RC, Chairman 

of the System’s Medical Board, opined that Relator’s intervening medical treatment, unrelated to 

his line of duty injury, contributed to his deteriorated condition, he did not render an opinion as 

to whether, or not, the medical care, treatment and equipment at issue herein, was medically 

necessary as a result of Relator’s line of duty injury.  

When the Board previously authorized in-home physical therapy, outpatient physical 

therapy and occupational therapy, it did so in recognition of its obligation, under the Decree, to 

provide this type of medical treatment for Relator. The in-home caregiver service which Relator 

requests commonly includes “[Care] designed essentially to assist an individual to meet the 

activities of daily living.  Such activities include assistance in bathing, feeding, and supervision 

of medication which can usually be self-administered.”  See Hrebec v. Aetna Life Ins. Co., 603 

S.W.2d 666, 672 (Mo. App. 1980), citing Whitman v. Weinberger, 382 F. Supp. 256, 260 (E.D. 

Va. 1974).  
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It is reasonable, therefore, to conclude that assisting Relator in getting in and out of bed, 

getting him dressed and cleaned, and assisting him with meal preparation is medical care within 

the meaning of the Decree. This is certainly true, after Relator’s treating physicians have 

certified that such care is medically necessary as a result of his line of duty injury.   

Likewise, when the Board previously authorized a manual wheelchair, exercise 

equipment, Roho Cushion, and in home chair lifts for Relator, it recognized its obligation to 

provide these items to Relator, under the terms of the Decree.    

The patient lifts required to transfer Relator from bed to wheelchair, wheelchair to toilet 

and for other transfers, are also medically necessary and were certified as such by his treating 

physicians and the expert specialists.  Respondents recognized the patient lifts were medically 

necessary and authorized expenditure for two Hoyer lifts, as an alternative to the barrier free 

patient sling ceiling lifts requested by Relator. However, the medical and expert specialist 

opinions do not support the Hoyer lift alternative, and, in fact, specific reference was made that 

Hoyer lifts were not appropriate for Relator’s needs. 

The home modifications requested by Relator were recommended to the Board by Dr. SS 

to ensure that Relator could function independently and safely in his home. 

Wheelchairs (electric and manual), home modifications and other improvements for 

accessibility, lift equipment, weekly therapy, home health care, out of home supervised care, and 

a handicap conversion van, all have been included within the meaning of medical care/expenses 

care when reasonably required as the result of a medical condition.  Webster v. Eidson, 7 S.W.3d 

495, 500 (Mo. App. W.D. 1999). 

Evidence was presented regarding Relator’s deteriorating physical condition, including 

his inabilities in holding small items.  Evidence was also presented of the toll that 40 years of 
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transferring Relator has taken on FG’s physical condition, as his sole caregiver. Now, at 65 years 

old, FG’s continuing ability to lift and transfer Relator is ever more limited and unsafe, for both 

her and Relator.  Considering the dedication and vigor that FG has demonstrated in caring for her 

husband over the past 40 years, undoubtedly, she would forge ahead, accepting the challenge to 

learn to drive an adaptive van, transferring and transporting Relator, if this transportation 

alternative was given to her.  Considering Relator and FG’s age, their physical conditions, their 

safety and the safety of the public at large, under these circumstances, placing such an extensive 

burden on FG, would be a recipe for failure.  

Although in Webster an adapted van was determined to fall within the meaning of 

medical care/expenses, and may give Relator the highest level of independence, this Court 

concludes that the adaptive van is not reasonable care under these circumstances.  Transport for 

Relator is better left to medical transport professionals for the safety of all.    

 Thereon, based on the record and evidence presented, the Court finds that all of the 

medical care, service and equipment Relator has requested qualify as surgical, medical and 

hospital care, under the terms of the Decree. This answers step one of the inquiry.  The Court 

further finds that all of the medical care, service and assistive equipment Relator requests are 

reasonably required to treat Relator’s service related injury and resulting quadraparesis, except 

the adaptive van and drivers training, for reasons previously discussed.  This answers step two of 

the inquiry. 

Next, an action for civil contempt is instituted to preserve and enforce rights of a private 

party to an action and to compel obedience to a judgment or decree in favor of such party.    

Frankel v. Moskovitz, 503 S.W.2d 428, 432 (Mo.App. 1973).  Additionally, a trial court has 

authority to assess attorney fees and costs to compensate the aggrieved party for losses or 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=503+S.W.2d+428%2520at%2520432
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damages sustain by reason of the contemnor’s noncompliance. McGee v. McGee, 25 S.W.3d 

489, 491(Mo.App.E.D.2000). Boemler Chevrolet Co. v. Combs, 764 S.W.2d 655(Mo.App. 

E.D.1988). City of Pagedale v. Taylor, 790 S.W.2d 516, 518 (Mo. App. E.D. 1990).  The trial 

court is considered to be an expert on the question of attorney’s fees and may fix the amount of 

attorneys’ fees without the aid of evidence.  Nelson v. Hotchkiss, 601 S.W. 2d 14, 21 (Mo. banc 

1980). 

After entry of the Decree, Respondents developed a managed care process by which it 

directed and managed Relator’s medical care, required to treat his line of duty injury.  This 

process begins by Relator being examined by a treating physician.  The treating physician then 

provides written recommendations to the Board setting forth the medical care reasonably 

necessary to treat Relator’s line of duty injury.  Next, the Board or its Executive Director 

authorizes or denies expenditures for the requested medical care or equipment.  This is a 

reasonable process that has worked effectively, for the most part, for over three decades.  This 

managed care process has worked even though it has a built in delay, requiring an affirmative 

vote of the ten member Board prior to authorizing medical treatment already certified as 

medically necessary by Relator’s treating physicians or expert specialists.  Additional delays are 

foreseeable when new treatment modalities are prescribed, such as an adaptive van or home 

remodeling, while medical or legal guidance is sought by the Board. 

The effectiveness of Respondents’ managed care process is dependent on faithful 

execution in each step of the process.  When Relator began to experience a more progressive 

deterioration of his physical condition, around 2006, Respondents’ execution of its managed care 

process became less effective, failing to decide in a reasonably timely manner whether or not to 

approve the medical care recommended for and requested by Relator.  These delays were 
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unreasonable in light of the direct access the Board had to its medical advisor and to attorneys at 

the City of St. Louis Counselor’s Office.5  

These unreasonable delays caused Relator’s physical condition to further deteriorate. He 

was unable to access his existing exercise equipment due to the unsafe lifts in his home.  This 

contributed to his loss of strength and mobility.  This loss of strength and mobility reduced his 

ability to fully assist in his transfers, which caused him to suffer shearing wounds as recent as the 

spring of 2011, and compromised his ability to receive outpatient physical therapy and to safely 

exit his home in emergency situations.  

Physician prescribed medical treatment is intended to be delivered to a patient in a 

reasonably prompt timeframe, subject to the availability of the equipment and medical personnel.  

Likewise, it is reasonable for patients to expect delivery of physician ordered medical treatment 

without the unreasonable delays that compromise the effectiveness of the prescribed treatment.  

According to the evidence, the Board previously authorized medical equipment for 

Relator, such as a tub lift, stairway chairlifts, exercise equipment, wheelchairs and a suitcase 

ramp, some of which are the same or similar equipment still at issue herein.  Evidence was also 

presented that the Board approved physical therapy for Relator in 1986, 1997, and 2003.  

However, even though Dr. PC recommended physical therapy for Relator in September of 2009, 

the Board delayed in approving this treatment until January of 2011. 

Also recognizing its obligation to provide Relator with equipment for transfers from his 

bed to his wheelchair, from his wheelchair to the toilet and other necessary transfers, in 

September 24, 2009, the Board authorized the immediate purchase of lifts to assist Relator to his 

bed and bath. At the time of trial, Relator was still without a patient lift in his home as the Board 

                                                           
5 Evidence was presented that an attorney from this Office attended each meeting of the Board. 
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decided to authorize Hoyer type lifts, even though the medical evidence indicated that this type 

of lift was not medically appropriate for Relator’s needs. 

Finally, the Board still has not authorized appropriate wheelchair lift systems for 

Relator’s home, ignoring Dr. SS’s warning given in the summer of 2009, of Relator’s inability to 

exit his home in an emergency and his inability to independently move from floor to floor in his 

home. 

Medical care that is certified as medically necessary and uncontroverted by medical or 

specialist opinions or that has been previously approved by Board, is Respondents’ continuing 

obligation to provide to Relator, under the terms of the Decree.  Therefore, Respondents’ delay 

in approving, or its failure to approve, expenditures for in home physical therapy, exercise 

devises, and proper wheelchair lifts for Relator, is not justified medically or legally.    

ORDERS 

           Based on the record and the evidence, the Court finds that Relator has presented clear and 

convincing evidence of an unequivocal right for relief in Mandamus, establishing that the 

Respondents have obligations imposed upon it by the Decree, that have not been performed. 

Accordingly, this Court’s preliminary Writ of Mandamus is now made Peremptory in these 

respects: 

 Respondents are ORDERED to do all things necessary to immediately authorize 

expenditure for the following treatment and equipment for Relator, medically necessary as a 

result of his line of duty injury and quadraparesis:   

• provide and install two custom configured Butler incline wheelchair lifts for 

access from the main floor to the basement and from the main floor to the 2nd 

floor of Relator’s home; and  
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• provide and install a barrier free patient sling ceiling lift, with two slings and 

separate track segments, to the 2nd floor bathroom and master bedroom; and  

• provide for wheelchair adapted van transportation for all doctor visits, 

recreational and social visits, as required or requested by Relator; and 

• a MOTOmed VIVA2 exercise device; and 

• outpatient physical therapy as prescribed by Relator’s treating physician; and 

• in-home care to include but not necessarily be limited to nursing care, assistance 

in getting in and out of bed, dressing, hygiene and meal preparation, the number 

of hours as certified by a treating physician as medically necessary as a result of 

Relator’s quadraparesis; and  

• Roho cushion for Relator’s power wheelchair; and 

• home modifications to remove all barriers to accessibility presently existing in 

Relator’s home, specifically set forth in the report of Dr. Susan SS dated June 8, 

2009, including:  

o making fully accessible the 4 entrances and exits to and from Relator’s   

home with all necessary railing systems; and  

o constructing a garage landing structure and providing and installing an 

automatic door opener on the door between the garage and Relator’s 

home; and 

o installing automatic power door opening systems throughout Relator’s 

home; and 

o accessible pathways of travel to bathrooms and throughout the home, with 

door openings sufficient to accommodate Relator’s wheelchairs; and 
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o making the kitchen accessible for Relator’s use of the sink and countertop 

for food prep; and 

o making environmental controls in the home for temperature, lighting, 

emergency and alarm systems, door handles and faucets accessible to 

Relator; and 

o replacing existing carpeting with laminate flooring. 

These home modifications, once completed, are considered a permanent cure for the 

accessibility barriers present in Relator’s home, and, absent extraordinary changes in 

circumstances, Respondents will not have further obligation for home modifications at another 

location. 

As to Relator’s action in contempt, the Court finds that Respondents had full knowledge 

of the Decree entered by Judge MG on October 29, 1974 as evidenced by their actual 

performance of certain obligations placed upon them to provide surgical, medical and hospital 

care reasonably required by Relator for his line of duty injury.  

With knowledge of the Systems’ obligations to provide this medically necessary 

treatment for Relator and without medical or expert/specialist opinions that the medical treatment 

and equipment Relator requested was not medically indicated or reasonable, the Board refused to 

authorize expenditure for the Butler incline wheelchair lifts, the MOTOmed Viva 2 exercise 

device, in-home custodial care and considerably delayed approval of in-home physical therapy.  

Respondents’ failure to comply with its obligations to provide Relator with this medical 

treatment and equipments is unreasonable. 

Accordingly, Respondents are found in civil contempt of this Court for their failure to 

fully comply with the Decree entered herein.  In order to compel Respondents’ compliance with 
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the Decree of this Court, it is hereby ORDERED that Respondents fully and totally comply with 

the Peremptory Order in Mandamus set forth above, by immediately providing Relator the 

surgical, medical and hospital care found to be reasonably necessary for Relator’s medical care 

as a result of his line of service injury, as set forth herein. 

IT IS FURTHER ORDERED that the System pay to Relator the sum of $12,500.00, as 

partial attorney fees, to compensate Relator for loss and damage sustained by reason of 

Respondents’ noncompliance with the Decree. 

IT IS FURTHER ORDERED that Respondents may purge this civil contempt by 

complying fully and totally with the Peremptory Order in Mandamus above, paying the 

$12,500.00 in partial attorney fees and the court costs. 

This Court shall retain jurisdiction over this matter for a period of one year or until 

Respondents have purged their civil contempt, whichever occurs sooner. 

Finally, Relator’s Motion for Sanctions against Respondents is hereby DENIED.   

Costs are assessed against Respondents. 

 

 

       SO ORDERED: 
 
 
       __________________________  
       Rex M. Burlison  

Circuit Judge, Division 10 
 
 
       __________________________ 
       Date 
 
 

 
   


