
IN THE CIRCUIT COURT OF GREENE COUNTY, MISSOURI 

   

Plaintiff, 

v. 

AMERICAN FAMILY MUTUAL 

INSURANCE COMPANY, et al., 

Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Case No.:  

JUDGMENT 

Plaintiff  has filed a motion for partial summary judgment. Defendant 

insurance companies have filed a motion for summary judgment. The Court herein sustains 

Plaintiffs motion for partial summary judgment and grants, in part, and denies, in part, 

Defendants' motion for summary judgment. This judgment, along with the dismissal of 

Defendant ad litem John Newman on February 19, 2016, resolves all issues presented to this 

Court. 

Plaintiff D.A. was injured in a motor vehicle accident while riding as a 

passenger in a car driven by N.R. N.R. made a left hand turn from Sunshine Street into the 

McDonald's parking lot when N.R.'s car was struck by a motorcycle driven by J.E. J.E. was killed 

as a result of the accident. J.E. was uninsured. Plaintiff had uninsured motorist coverage with 

American Standard Insurance Co. N.R. had uninsured motorist coverage with American Family 

Insurance Co. American Standard and American 

Family are separate companies, but both are a part of the American Family Insurance Group 

(hereinafter "American Family"). There is no issue both companies share a pro rata 

responsibility for coverage and for any settlement or judgment. 

Plaintiff made an uninsured motorist claim to American Family for the injuries he 

sustained in the accident. American Family offered mediation prior to suit being brought in an 

attempt to settle Plaintiff's claims. Mediation took place on August 6, 2015. At that time, an 

agreement was reached to settle Plaintiff's uninsured motorist claim for $62,500 (See Exhibit H 

of Plaintiff's Index of Exhibits to Plaintiff's Motion for Partial Summary Judgment). After the 

mediation, American Family sent to Plaintiff's counsel a "Release and Trust Agreement" for 

Plaintiff to sign (Exhibit I). The Release and Trust Agreement requested by American Family 

required Plaintiff to hold in trust, for the benefit of American Family, all rights of recovery which 

the Plaintiff had against other persons or organizations and entitled American Family, to the 

extent of such payment, to the proceeds of any settlement or judgment resulting from 

Plaintiff's rights of recovery from any other person responsible for Plaintiff's injury. Plaintiff 

refused to sign the Release and Trust Agreement. As a result, American Family refused to pay 

Plaintiff the $62,500. 
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Plaintiff filed suit in three counts. Count I purports to bring a breach of contract action 
against American Family under the N.R. policy of insurance. Count II purports to bring a breach 
of contract action against American Standard under the Plaintiff's policy of insurance. Count Ill 
is a negligence cause of action against J.N. as Defendant ad \item for J.E., deceased. J.N. was 
dismissed from the lawsuit on February 19, 2016. No personal representative has since been 
named in the lawsuit because no estate was opened for J.E. Plaintiff alleges American Family 
and American Standard have breached their insurance contracts with the Plaintiff because they 
have failed to abide by the agreement to settle the Plaintiff's uninsured motorist claim for 
$62,500. American Family disputes any agreement was reached. 

In essence, Plaintiff seeks to enforce the settlement by bringing a breach of contract 
action. He does this in an attempt to obtain vexatious refusal damages. In addition to 
disputing a settlement took place, Defendants argue Plaintiff seeks to avoid having to prove 
J.E.'s negligence and Plaintiff's damages at trial by simply introducing the settlement agreement 
to prove a breach of the insurance contracts. This, Defendant's say, Plaintiff cannot do because 
settlement discussions are irrelevant in a trial for the breach of an uninsured motorist policy. 

The Court determines a settlement took place between Defendants and Plaintiff at the 
mediation on August 6, 2015. Defendants' claim that "no meeting of the minds" took place is 
not supported by any credible evidence in the record. Pre-contractual oral negotiations of the 
parties are merged into the written document accepted by the parties. Commerce Trust Co. v 
Howard 429 S.W. 2d 702 (Mo. 1968). The deposition testimony of Defendants' "claims desk 
manager" is barred by the parol evidence rule and cannot be used to change or contradict the 
terms of Exhibit H, the written contract. Because such evidence is inadmissible, it cannot be 

considered in ruling on motions for summary judgment. Mercantile Bank of St. Louis vs. Benny, 
978 S.W. d 840 (Mo. Ct. App. W.D. 1992). 

The agreement reached resolved Plaintiff's uninsured motorist claim. The Court finds 
the parties resolved Plaintiff's uninsured motorist claims under Plaintiff's policy and under the 

policy of N.R. for the total sum of $62,500. Judgment is entered for the Plaintiff and against 
Defendants for the sum of $62,500 plus interest at the legal rate from and after August 6, 2015. 
Upon payment of the $62,500 plus interest, the Plaintiff is to execute a document 
acknowledging full satisfaction of the Plaintiff's uninsured motorist claims only and releasing 
Defendants from further claims under that coverage. All other claims are preserved. The 
Release and Trust Agreement requested by Defendants is not required by the policy. Further, it 
clearly goes beyond the rights the law affords. Plaintiff is not obligated to sign it. Schaeffer, et. 
al. v. American Motorists Insurance Company, 973, S.W.2d 180 (Mo. App. 1998); RSMo. 379.203 
(4). However, in the unlikely event a judgment or settlement is obtained from J.E.'s estate or 
representative in the future, all amounts collected not in excess of this judgment are held in 
trust for Defendants. 
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