
IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI 

AT KANSAS CITY 

TH, 
Movant, 

) 

) 

) 

) 

) 

) 

) 

V. 

State of Missouri, 
Respondent. 

 

Division 4 

JUDGMENT 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Now on this __ 6t_h ___ day of February, 2017, the court having considered all of the 

pleadings in this case and upon evidence presented and the arguments of counsel at the 

evidentiary hearing held on December I and 2, 2016, makes the following findings of fact and 

conclusions of law: 

FINDINGS OF FACT 

1. Movant was charged, by way of Amended Information with, Count I, Assault in

the First Degree, a Class A Felony, Count 11, Armed Criminal Action, an

Unclassified Felony and Count 111, Assault in the First Degree, a Class A Felony

and Count JV, Armed Criminal Action, an Unclassified Felony, Prior

Offender/Prior/Persistent Offender, filed on June 16, 2014. 1 

2. On June 16, 2014, Movant appeared for trial and on June 18, 2014, Movant was

found guilty on all counts. The Court deferred sentencing and ordered a

Sentencing Assessment Report.

3. On August 14, 2014, Movant appeared for sentencing and received a thirteen

(13) year sentence for Assault in the First Degree, life, a three years sentence for



Armed Criminal Action, a thi11een (13) year sentence for Assault in the First 

Degree and a three year sentence for Armed Criminal Action. Said sentences 

were nm concurrently. 

4. On August 22, 2014, Movant filed his Notice of Appeal.

5. On December 29, 2015, Movant's convictions were affirmed, the Application for

Transfer to the Supreme Cow1 was denied on April 5, 2016 and the Mandate

issued on April 6, 2016.

6. On May 2, 2016, Movant filed his pro se Motion to Vacate, Set Aside, or Correct

the Judgment or Sentence.

7. On May 4, 2016, the Court appointed counsel.

8. On August 2, 2016, Movant filed an "Amended Motion to Vacate, Set Aside or

Correct the Judgment and Sentence."

9. On December I and 2, 2016, the Court held an evidentiary hearing on Movant's

Amended Motion to Vacate, Set Aside or Correct the Judgment or Sentence.

I 0. On December 8, 2016 the State filed its Response out of time. 

STATEMENT OF THE CASE 

This case involved a shooting that occurred at Movant's girlfriend's (AG) father's 

home. Movant, along with others, came to the back of the home, and encountered the mother 

(AC) and brother (RG) of his girlfriend among other family members. Shots were fired and 

AC and RG were injured. Movant was charged. 

1 Movant was originally charged on November 29, 2012. 
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ISSUES PRESENTED 

A. INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL FOR OPENING THE

DOOR TO MOVANTS' PRIOR BAD ACTS, AND FAILING TO OBJECT

AND REQUEST A MISTRIAL WHEN WITNESSES TESTIFED TO BAD

ACTS. 2 3 

1. At trial, during pretrial motions, the Court sustained trial counsel's motion in

limine to keep out prior bad acts of Movant. During opening statements trial counsel (AL) stated 

that AC wanted to kill him. AL testified at the evidentiary hearing that she and trial counsel, JG 

discussed her opening statement and decided to take the chance to mention AC's intentions, 

knowing that it could risk opening the door to Movant's prior bad acts, but that such a risk was 

worth taking, in light of the overwhelming evidence against Movant. Evid. Hrng. at 32-36, 50-52. 

AL explained the need to address the animus toward Movant by AC, stating, "[w]e needed a 

reason why they would say it was [Movant] as opposed to somebody else" who did the shooting. 

Evid. Hrng. at 35. JG explained," I wouldn't say we were trying to open the door, but I think 

-this was one of those cases that we were facing what I term as overwhelming evidence against 

us. And when we're trying a case such as this, sometimes I think you have to take chances. I 

think ideally what we were trying to do was push the envelope as far as we could and hope that 

the State didn't call us on it. And if they didn't, we kind of got the best of both worlds." Evid. 

Hrng. at 5 I. 

2. Movant also claims in the argument of his amended motion, that trial counsel

failed to object to or seek a mistrial when testimony of prior bad acts from AC and Ms. H

2 All points referenced herein allege that Movant was denied a fair trial and due process, "as guaranteed by the Fifth, 
Sixth and Fourteenth Amendments to the United States Constitution, and by Article I, Sections IO and I 8(a) of the 
Missouri Constitution." 
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 were mentioned at trial. Both AL and JG discussed in detail, their trial strategy and although 

they had sought an order from the court to keep out evidence of Movant's prior bad acts, they 

explained the need to inject that AC hated Movant and wanted him killed. Evid. Hrng. AL and 

JG discussed the risk that injecting that evidence could open the door to prior bad acts. On 

cross examination of AC, trial counsel did elicit testimony consistent with their theory of the 

case: 

(by AL) 

Q. AC, you received a call to go to RG Sr.'s
house, right?

A. Yes, ma'am.
Q. And in the course of that conversation you were made

aware that TH would be there, or that he had been 
there?

A. Yes, ma'am.
Q. And at that point you grabbed a baseball bat?
A. Yes, ma'am.
Q. And your intention was to use that as a weapon if

necessary?
A. Yes, ma'am.

Q. And you also told your son RG to bring his gun? 
A. Yes, ma'am.
Q. And again, the purpose would be to use as a weapon if

necessary?
A. Yes, ma'am.

Trial Tr. (Vol. 2) at 50. 

Q. And you were angry?
A. Yes, ma'am.

Q. And upset?
A. Yes, ma'am.

Q. And you were getting loud?
A. Yes, ma'am.

Q. ls that fair?
A. Yes, ma'am.

Q. And you were getting up in TH's face?
A. Yes, ma'am.

Q. And you actually had to be physically restrained?

3 Movant raises other issues not contained in his claim in paragraph 8(A) of his amended motion, but simply 
mentions them in the text of his argument. 

4 



A. Yes, ma'am.
Q. People were holding you back?
A. Yes, ma'am.
Q. From attacking him?
A. Yes, ma'am.

Q. Were they walking away from him?
A. Yes.
Q. And you actually continued to argue with him?
A. Yes, ma'am.
Q. And you were still up in his face?
A. Yes, ma'am.
Q. And then the shooting slatted?
A. Yes, ma'am.
Q. And you said on direct testimony that there were gunshots

coming from everywhere?
A. Yes, ma'am.
Q. And you can't say exactly how many shots were fired?
A. No, ma'am, I can't.
Q. And you at first didn't even realize that you had been hit?
A. Exactly.

Q. And you didn't realize that RG, he was
standing right next to you at that point?

A. Well, he was standing behind me.
Trial Tr. (Vol. 2) at 54- 56. 

Q. And it would be fair to say that that night you were pretty
focused on TH? A. 

Yes, ma'am.
Q. And it would also be fair to say that you didn't really have

any personal history with the other people who came with 
TH?

A.

Q. 
A. 
Q. 

Yes, ma' am, that's con-ect.

And you believe that TH was involved?Yes, 

ma'atn.

And your family has believed that as well?
A. Yes, ma'am.

Trial Tr. (Vol. 2) at 59 -60. 

These claims rest completely on trial strategy. 

5 



3. Another issue mentioned in the argument of Movant's motion, but not included in

his claim, above, was trial counsel's failure to preserve this issue on direct appeal when it was 

not raised in his motion for new trial. Trial counsel explained, "when I'm taking the notes on the 

trial, I'm just listing everything there as it is happening. And then after the trial is done and I 

have to go back and actually compose the Motion for New Trial, then I look at the notes and 

dete1mine do we realistically have any basis to raise this or not? And I made a determination at 

that point that we really didn't have a basis to raise that because we had opened the door to it." 

Evid. Hrng. at 54. The Court of Appeals, Western District, case no. , in an unpublished 

opinion, held that the statements by AC and Ms. H, "were, at best vague references to evidence 

of other crimes and did not violate [Movant's] right to be tried only for the charged offenses." 

The Court of Appeals, further stated that, "[ e]ven if both statements could be characterized as 

specific evidence definitely associating [Movant] with other crimes, 

[Movant] opened the door to such evidence."  at 7. The appellate opinion addresses 

the very reason why, trial counsel chose not to raise the issue in a new trial motion, that being, 

defense opened the door to said evidence which was a trial strategy decision. Further, contrary to 

movant's assertion that trial counsel, "deprived [Movant] of any meaningful direct review of his 

case," the opinion by the Court of Appeals, Western District, did indeed provide meaningful 

review of the issue, albeit on plain error review. Am. Mot. at fn I. 

The comt does not find ineffective assistance of counsel. 
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B. INNEFFECTIVE ASSISTANCE OF TRIAL COUNSEL FOR FAILING TO

INVESTIGATE RG AND AC WHICH CAUSED INEFFECTIVE CROSS 

EXAMINATION AND IMPEACHMENT AT TRIAL.4

l. Movant claims that trial counsel failed to explore the extent of AC's

injuries. AC was shot in her right hand and a bullet entered her right leg and travelled through 

her left leg. Trial Tr. (Vol. 2) at 43-44. JG testified that he could not recall whether AC appeared 

using the assistance of a walker, cane or wearing a knee brace when called to testify at trial. 

Evid. Hrng. at 61. He did explain that the element of serious physical injury was not pursued 

because the nature of the injuries were not in dispute and that it was not part of their theory of 

defense. Evid. Hrng. at 64-66. 

2. Movant also claims that, "witnesses saw AC exit a bus near the courthouse

and walk unassisted to the courthouse. It was only when she was inside that AC begin (sic) to 

feign the seriousness of her injuries, and make use of her walking assistant." Am. Mot. at 6. No 

evidence was presented at the evidentiary hearing to support this claim. 

3. Movant also claims that trial counsel was given information by his investigator,

regarding a Facebook page of AC showing that she had run a SK just weeks before appearing 

for trial and that such evidence should have been the subject of cross examination as to AC. 

However, at the evidentiary hearing, the investigator, RC testified that she had been going 

through the Facebook pages of various family members of the victim and Movant's mother and 

ran across a Facebook page of an 'A or A Ewing' whom she believed to be AC. RC was handed 

exhibit I, and asked to identify the multiple page document. Evid. Hrng. at 105. She stated that the, 

"first page is an 

4 Once again, Movant raises additional issues not contained in paragraph 8(8) of his amended motion, but mentions 
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activity log of mine from 2014 showing that I had searched for RG2, RG and actually the 

[Movant's] mother, IH, on Facebook." Evid. Hrng. at 105-106. She was then asked if exhibit I was 

a fair and accurate representation of the Facebook search that she did in this investigation, as to 

AC and she responded, "yes." Evid. Hrng. at I 06. When the exhibit was offered in evidence, the 

court asked if the documents stapled to the log were the actual documents printed in 2014. Evid. 

Hrng. at 106-107. They were not. The 2014 activity log referenced Facebook searches for RG2, 

RG and IH, not AC. The Facebook page for an "A or AE" had been printed on November 18, 20I 

6 before the evidentiary hearing and then apparently stapled to the 20 I 4 activity log. Evid. Hrng. 

at 107. Later, Movant's counsel admitted that, "We have her investigative log. There's no 

notation in the investigative log of this, but in conversations she recalls having done this. 

"Evid. Hrng. at I 12-113. No foundation was laid to establish that the Facebook page of an 

'A or AE' was in fact the Facebook page of AC, no foundation was laid to establish that the 

photo posted just weeks before the trial in 2014 involved an event that took place just weeks 

before the trial or whether the photo was of an event that occurred months or even years before 

the photo was posted on Facebook. Exhibit 1 was not admitted in evidence. JG testified that he did 

not remember anyone telling him that AC ran a SK one month before her testimony. Evid. Hrng. 

at 61 . 

4. In the amended motion Movant also claims that trial counsel failed to properly

investigate and failed to call AG and BH who would have said that RG admitted to them 

that, "he had lied to police about who had shot him." Am. Mot. at 6. Neither AG nor BH 

appeared at the evidentiary hearing. Neither AL nor JG were asked any questions regarding 

AG at the 

them in the text of his amended motion. 



evidentiary hearing. AL was not asked about BH. There is no evidentiary support for the claim 

as to AG. However, at the evidentiary hearing, RC testified that she received an email from 

Movant's mother, asking that they investigate 

BH, to say that it wasn't Movant who shot AC. Evid. Hrng at I 03. This issue 

r

is factually different fom what was alleged in the amended motion. The testimony of RC is as 
follows: 

(by KO) 

Q. Did she come in?
A. Yes.
Q. And what did she say when she came in?
A. I don't recall exactly what she said, but I believe she was

supportive of what IH had told us she would say.
Q. So I know it's been a while, but your recollection is, so

we're clear, that she told you guys what IT had infonned 
you that she would say?

A. Yes.
Q. So you were aware ahead oftime that potentially she was

going to come in and say TH wasn't the shooter? 
A. Right.

Q. And you think that's what happened when she came in? 
A. Yes.

Evid. Hrng. at I 03. 

RC further testified: (by Ms. H) 
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Q. . .. You don't actually recall exactly what was said by 
either PO or BH, is that correct?

A. Yes.
Q. And then any follow up that's going to happen in terms of a

determination that's made whether they're going to testify
or not, is that made by you or is that made by attorneys?

A. The attorneys make decisions regarding any follow up, and
then if they want a follow up done they ask me to do it.

Q. Okay. So if I'm understanding then, it's not unusual that
you wouldn't know or be involved in a decision about
whether someone is called to testify or participate?

A. That's correct.



Q. Okay.
Evid. Hrng. at 122-23. 

JG was asked about investigating BH at the evidentiary hearing: (by Mr. O) 

Q. If records indicate from RC's log that you met with her, do 
you have any reason to dispute that?

A. . .. If RC's records just indicate meeting with her,
then that doesn't necessarily mean I was present for that. 
So without knowing exactly what her records say, I can't 
say for a fact whether I did meet with BH in person or 
not.

Q. Do you recall asking RG, at trial about 
BH?

A. I don't know if I did ask that or not.

No records of RC's were shown to JG. JG testified: 
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Q. (Mr. O) Do you recall asking RG
that?

A. If that's in the transcript I asked it.

Q.

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 

Q. 

(Mr. O) I'm showing you what's been entered into 
evidence as Movant's Exhibit Number 5. I would ask that 
you review it from page 80 at line 15, through the end of 
page 81. Could you please do that?
Okay.
Does any of this help refresh your recollection on what BH 
may have told you?
No, it does not.
Do you remember BH telling you that she was RG's 
girlfriend?
No, I don't remember that.
Do you recall BB telling you that RG admitted to her that he 
lied?
No, I - no, I don't remember that at all.
Do you remember BH telling you that RG admitted to her 
that TH was not the shooter?
No, I don't remember that at all.
Did you call BH as a witness in the case?
No, we did not.
Did you have her under trial subpoena?



A. No, we did not.
Q. Did you take her deposition?
A. No, we did not. Well, I don't believe we did. If we did it

would have been in the file that you had, so if it's in the
file, we took it, but I don't believe we took her deposition.

Q. What I'm confused about is why did you ask RG,
about her?

A. I think we had been provided some information by TH
 that she may have had some information about this, so we 
asked RG about it, and he denied it.

Evid. Hrng. at 83-7. 

Although subpoenaed to testify at the evidentiary hearing, BH did not appear. 

Movant's counsel withdrew his motion for a body attachment. Evid. Hrng. at 150. The evidence 

presented on this issue is insufficient to support this claim. 

5. Movant also claims that trial counsel knew of RG's Facebook page and its contents 

and despite having this knowledge, trial counsel failed to cross examine RG over his Facebook 

name and photos of him with a gun. Am. Mot. at 8. JG testified that he was unaware of a 

Facebook page or its contents for JG Evid. Hrng. at 81-82. RC testified only to an activity log 

showing that she had searched for RG on Facebook. Evid. Hrng. al I 05-06. No other evidence 

was presented regarding the contents of this Facebook page. Movant has failed to present 

evidence in support of this claim. 

C. INNEFFECTIVE ASSISTANCE OF TRIAL COUNSEL FOR FAILING TO

INVESTIGATE, INTERVIEW AND CALL POTENTIAL DEFENSE

WITNESSES TO TRIAL.

I. Movant claims that AG should have been investigated because she would have 

testified that, "RG knew that [Movant] did not commit this crime and that RG suspected he had 

been the one who shot his mother, AC. This infomiation 
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was known to JG at the time of the trial and he elected to not utilize it for unknown reasons. 

Additionally, the information was known to JG when AG was deposed, and he did not ask a 

single question about what RG had told her regarding his version of events." Am. Mot. at 9-10. 

Movant did not question either AL or JG regarding AG at the evidentiary hearing. No 

deposition of AG was offered in evidence and no other statements made by AG were presented at 

the evidentiary hearing. Movant has failed to present evidence in suppo1t of this claim. 

2. Movant claims that BH should have been investigated as a potential defense witness. 

This claim has been addressed in Point B, above. 

3. Movant claims that PO and KW were present when the shooting occurred. Both ... 

would have testified that GR was the person that shot AC and RG neither ... was deposed or 

called to trial." Am. Mot. at I 0. AL testified: 

(by KO) 

Q. Okay. So just to clarify, you remember having
conversations with JG and RC about PO?

A. Yes.
Q. But you do not remember the content of those

conversations?
A. I don't remember the content of anything, no.

Q. Okay. The fact that PO may have told them that
TH was not the shooter, that's not something that comes 
to your recollection now?

A. No.
Evid. Hrng. at 26. 

JG testified: 

(by KO) 
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Q. I want to talk to you about a different witness in the case,
PO. What do you remember about PO?

A. We talked to PO I think it's PO and KO. There
were two brothers. We spoke with both of those brothers in
our office sho1ily after I had been assigned to this case. I
remember speaking with both of them.

Q. Do you recall what they said?
A. I remember- I don't remember the specifics but what

jumped out at me was their stories were completely
inconsistent with each other.

Q. Could you have called one of them and not the other?
A. I didn't find them to be credible was one major problem;

but the other problem was, like I said, I couldn't determine
what was really going on because they were, their stories
were 180 degrees opposite of each other. And the other
factor was I did interview these people early on in the
process. And then once we - this was actually before I was
provided discovery. Once I got the discovery and I was
able to review the discovery, the statement that one of the
brothers made to the police was completely contradictory to
the statement that he had made to me.

Q. Do you recall which brother that was?
A. I don't know which one it was.
Q. You said that you did not find either of the brothers

credible. Why?
A. Well, because they were telling two completely different

stories. Like one of them was saying we were there; the
other was saying we were not there. And when you've got
two people that supposedly were there, one saying I'm not,
the other saying yes we were, it raises credibility issues of I
have no idea which one of you is telling the truth here.

Q. Do you recall which one told you that he was there?
A. No, I don't remember which one said that. I know it was

one of them.
Q. Is it possible to simply call that one witness?
A. The one that said he was not there?
Q. The one who said he was there.
A. It would have been possible if I felt that he was going to

help us out.
Q. And you didn't call him because you didn't think he was

credible in discovery, is that right?
A. That's correct.
Q. Do you recall - well, just to clarify, you did not call either

of the boys as witnesses?



A. That's correct. After interviewing these two, we probably
spent a good 30 minutes with each of them, and my opinion
after those interviews was these people are completely non
credible. The jury is not going to believe anything they say.
And we've decided these are not going to be good
witnesses for us.

Q. Do you recall how old the boys were?
A. I think they were both juveniles at that time. I don't

remember their specific age, though.
Q. I know we've mentioned you didn't find them credible. Do

you think that their age could be accounted for that, their
lack of maturity?

A. Well, I mean, it certainly could. But I mean, having to put
them on the stand, they would have been, you know,
immature uncredible witnesses.

Q. Does it ring a bell that- I know you don't recall which
but one of the boys told you that TH was not the shooter?

A. One of them may have said that. I mean, neither one of
them said that TH was the shooter.

Q. Okay. Does it ring a bell that one or both of them told you
that GR was the shooter?

A. They may have said that. I don't remember specifically
what they said. I mean I know it wasn't both of them
because, like I said, one of them said he wasn't there.

Q. Do you recall specifically what the - when you reviewed the 
discovery, what PO said in discovery?

A. I don't remember what PO said versus KO
Evid. Hrng. at 69 -73. 

JG further testified: 

(by JH) 
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Q. And then with regard to the two brothers, KW
and PO, I want to make sure I'm clear because this was 
my impression; that you said you met with them, you met 
with them individually, one was saying something 
completely different than the other; is that right?

A. I can't even remember the specifics of what they were
saying. What I remember is after those interviews were
done, they were so - their stories were polar opposites of
each other. It wasn't minor details that were different. They
were just on completely different pages about what had
happened that day.



Q. So it's my understanding from your testimony then is that
you found them to not be credible when you met with them
initially, and then after you got the police reports that just
solidified your feeling that they were not credible?

A. That's correct. For example, one of them had said we were
not even there. When l got the police reports l determined 
that that specific one, I don't remember which one it was, 
had made a statement to the police, and he had told the 
police TH came over to pick us up and asked us if we 
wanted to go commit a robbery, and we said yes, and then 
we drove over to AG's house. So when I'm reading that 
report and thinking, you just told me that you weren't even 
there, but now you're telling the police that you were with 
TH and he had picked you up and asked if you wanted to 
commit a robbery and then went over to the house. It was 
those so1t of things that was so far apart that I was like 
there's no way I can put these guys on the stand.

Evid. Hrng. at 96-8. 

At the evidentiary hearing, Movant suggested that trial counsel should have considered 

calling only one of these witnesses, despite the fact that their statements were inconsistent with 

each other, but also inconsistent with statements made to police. Trial counsel made a decision 

not to call PO or KW due to their lack of maturity, as they were juveniles at the time, and he 

expressed credibility concerns as a result of their varied and different statements. 

PO was called as a witness at the evidentiary hearing and consistent with trial counsel's 

concerns, gave testimony that was inconsistent with what he told police sho1tly after the 

shooting. His credibility was certainly called into question. Evid. Hrng. at 8-23. 

4. Movant claims that GR was, "identified by multiple witnesses as the actual shooter. 

No attempts to interview or depose GR are noted in defense's trial file." Am. Mot. at I 0. The 

evidentiary hearing only revealed one potential witness who would testify that Movant was not 

the shooter, and that was PO. See, Evid. Hrng 73. PO testified at the evidentiary hearing that he 

told trial counsel that he was picked up by Movant 
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along with other males, they drove to the RG Sr. home, that an argument ensued, that a man 

named Mike or George did the shooting and that Movant wasn't the shooter. Evid. Hrng at 

9-12. PO had provided a statement to police at the time of the shooting, where he stated that he 

remained in the car and did not see anything. Evid. Hrng at 19-20. PO claims that his memory is 

more accurate now than it was then. He claims that because he was a juvenile, he 

told police he didn't see anything because he didn't want to go to jail. Evitt. Hrng at. 22. 

AL testified that GR was excluded as the shooter because he either had an active warrant 

or was in prison and that he could not have been there. Evid. Hrng. at 27. JG testified that he had 

asked his investigator to locate GR. Despite their efforts, 

they were never able to locate GR. Evid. Hrng. at 73. He fmther added that he, '"didn't 

think a parolee was going to admit to being present at the scene of a shooting." Evid. Hrng at 74. 

JG testified: 

(by KO) 
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Q. [D]o you believe that he could have been a fruitful person
to launch a SODDI defense based around?

A. That he was the one that did the shooting; is that what
you' re asking?

Q. Yes.
A. Well, I mean, he could have, but that doesn't take away

from the fact that there were four witnesses that the State 
called that saw TH pull a gun out and then
gunshots rang out shortly after. We still had to get around 
that problem. And that goes back to our theory of defense 
that, chaotic scene, they saw TH with the gun, they made 
the assumption that he was the one that did the
shooting.

Q. With that theory, does a SOD DI defense work, that they
were mistaken?

A. That was our defense, that they were mistaken.
Q. I'm asking, supplementing, is it consistent to say these

people were mistaken; this person was the actual shooter?
A. Well, we had no evidence to show that GR was the actual 

shooter. We had evidence to show that GR



 had been shot, therefore, you could infer that he had 
been at the scene. But there was no evidence to show that 
RG had been the actual shooter. 

Evid. Hrng. at 80-81. 

See, also, Evid. Hrng. at 98. No other witnesses were called to testify that GR was the shooter. 

Given PO's questionable and inconsistent testimony the Court finds no ineffective assistance of 

counsel. 

D. INNEFFECTIVE ASSISTANCE OF COUNSEL FOR FAILING TO

INSTILL CONFIDENCE IN MO VANT TO ZEALOUSLY REPRESENT 

MOV ANT AND THAT IT WAS REASONABLY PROBABLE THAT THE 

RESULT OF THE TRIAL WOULD HAVE BEEN DIFFERENT IF TRIAL 

COUNSEL HAD INSTILLED CONFIDENCE IN MOVANT. 

This point fails to state a claim. However, consistent with the irregular manner in which 

claims are raised in this amended motion, Movant strings a number of complaints into the 

following paragraph: 

[Movant] specifically asse11s that JG helped to fill in the 
gaps in the state's case, against him, specifically that 
[Movant) possessed a gun at  during the time of the incident; that 
JG failed to adequately challenge the state's evidence regarding the 
testing of ballistics that was in evidence; that JG refused to remove 
himself from 
[Movant's] case when [Movant) tried to fire JG multiple times 
before and on the morning of trial; that JG would not talk to him 
before or during trial at the jail, preferring instead to send his 
investigator RC, assistant public defender AL, or by mailed letter; 
that JG would not listen to [Movant] at all and would not 
implement [Movant's] ideas about how to defend [Movant]. 

Am. Mot. at 11. 

Movant also adds, "[m]ost critically, [Movant] wanted to testify." Id.
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1. Trial counsel, "helped fill in the gaps in the state's case, against him, specifically

that [MovantJ possessed a gun." In closing argument, trial counsel made the following 

statement: 

Nobody is going to sit here and tell you that every decision 
that [Movant] made on October 22 of2012 was a good decision. 
We're not going to sit here with a straight face and say he didn't 
make any bad decisions that night. He shouldn't have gone to the 
house. He shouldn't have taken people with him. He should have 
left when he was told, and he shouldn't have had a gun with him. 

Trial Tr. (Vol. 3) at 24. 

Movant testified at the evidentiary hearing that he told trial counsel that he didn't have a 

gun. Evid. Hrng. at 135. Trial counsel testified that Movant had told him that he did not have a 

gun and that he was, "adamant about he was not the kind of person that had guns." Evid. Hrng. at 

92. Trial counsel testified that this was, "completely inconsistent with the theory of defense" and 

he didn't want the state cross examining Movant over his multiple prior convictions, which 

included a Class D felony of Unlawful Use of a Weapon and a Federal Felony of Felon in 

Possession ofa Weapon. Evid. Hrng. at 91-92, Trial Tr. (Vol.I) at 6. Trial counsel fmther 

explained that there were 4-5 witnesses who saw Movant pull a gun out before shots rang out. 

Evid. Hrng. at 58, 80. 

Other than Movant's claim that he did not have a gun on the day of the shooting, Movant 

did not present any other evidence to establish that fact. Movant has only established through PO 

that Movant was not the shooter. PO never said that Movant did not have a gun. Thus, Movant 

may have been in possession of a gun but he never shot it. That is consistent with the theory of 

defense and with trial counsel's closing argument. Despite Movant's insistence 

that he did not have a gun, if Movant is the only one who can state that and he does not testify, 

then this issue is moot. 
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2. Trial counsel, "failed to adequately challenge the state's evidence regarding the

testing of ballistics that was in evidence." If this relates to Movant"s claim regarding 

the trajectory of the bullet that struck AC that issue is addressed under point E herein. 

3. Trial counsel, "refused to remove himself from [Movant's) case when [Movant]

tried to fire [trial counsel] multiple times before and the morning of the trial." Trial counsel 

is an assistant Public Defender, and as such, is required to represent clients assigned to him by 

his superior. An assistant Public Defender does not have the luxury of picking and choosing his 

clients, nor does the client have the luxury of picking his public defender. Trial counsel, 

appreciating that Movant wanted a specific assistant Public Defender continued representing 

Movant to the best of his ability: 

(by Mr. O) 
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Q. . .. How would you describe your relationship with TH?

A. I would describe it like I would any other client. He was
my client. My job was to represent him.

Q. Did you get along?
A. I mean, I think I got along with him like I did with other

clients.

Q. How many times did he tell you to get off the case?
A. I don't know.
Q. Did you guys see eye to eye on the case?
A. I don't think he was - I don't think TH was facing

reality on the case. In that sense I was trying to explain to
him reality and his view ofreality was a lot different than
mine.

Q. How would you characterize it?
A. We had disagreements about it, as in I felt that the State

had a very strong case and he felt that they had no evidence
against him at all.

Q. Did he complain to you about your performance as his
attorney?

A. He made it clear he did not want me as his attorney. He
wanted MH to represent him.



Q. Was this throughout the duration of the representation?
A. I don't know if it was throughout the whole time.
Q. But it was before trial, during trial, after trial?
A. Yeah, probably.
Q. Did you ever talk to him about trying to have a better

attitude about the case?
A. I tried to help him see reality on the case.

Evid. Hrng. at 89-90. 

AL testified that, "JG in no uncertain terms told me that he brought me in to talk to 

[Movant] because their relationship had deteriorated, So he said can you please come along ... 

and go to the jail and talk to [Movant]." Evid. Hrng. at 36. AL explained that she did not find 

this unusual because," [a] lot of times when you have an indigent client 

they feel disenfranchised already because they have not been able to choose their own attorney." 

Evid Hrng. at 36. AL further stated,"( w]hen I was with the  County Public Defender's 

Office, there were probably 5-10 times that another attorney would say - - and this happens all 

the time. 'could you please go talk to my client?' Evid. Hrng. at 38. No evidence was presented 

that trial counsel, "refused to remove himself" from Movant's case, as alleged. 

Trial counsel cannot seek to withdraw, simply because Movant wanted a specific assistant public 

defender to represent him. 

The trial court did explain to Movant, at trial, that it had no legal authority to appoint a 

specific attorney from the Public Defender's Office. fr. ( Vol. I) at 12. The court does not find 

ineffective assistance of counsel. 

4. Trial counsel, "would not talk to (Movant] before or during trial at the jail,

preferring instead to send his (investigator and co-connsel] or by mail." Despite Movant's 

allegations, trial counsel was never asked whether he ceased speaking with his client during trial. 

With respect to trial counsel's use of co-counsel and an investigator to assist him with Movant 

and Movant's case; this issue has been addressed herein in paragraph 3, of point D. 
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5. Trial counsel, "would not listen to [Movant] at all and would not implement

[Movant's] ideas about how to defend [Movant]." The evidentiary hearing contradicts the 

claim that trial counsel would not listen to Movant, "at all." Movant was asked many question 

regarding discussions he had with trial counsel. Evid. Hrng. at 134-136,139. Trial counsel also 

testified regarding conversations he had with Movant. Evid. Hrng. al 88-93. The decision, 

whether or not to implement Movant's theory of defense falls within trial strategy. 

6. [Movant], "wanted to testify. [Movant] did not testify at trial because trial counsel

lobbied vigorously that he not do so, and [Movant] agreed, because he did not have 

confidence in (trial counsel's] abilities." Movant testified at the evidentiary hearing that he 

wanted to testify. Evid. Hrng. at 138-139. Trial counsel testified to advising Movant of the 

consequences of testifying. Evid. Hrng. at 91-94. At trial, the following record was made: 

(by the Court) 

THE COURT: First of all, I want the record to reflect that the 
defense is not calling any witnesses. 
JG: That's correct. The defense is not calling 
witnesses. 
THE COURT: To and including your client? 
JG: That's correct. 
THE COURT: All right. And without breaching any attorney/client 
privilege, I' II be careful not to do anything other than to 
acknowledge to TH that your right not to testify is 
something that you are free to discuss with your attorneys, but you 
need to understand that it is a decision that you alone need to make 
and I take it that because your attorney is representing to me that 
you will not be testifying that that occurred? 
THE DEFENDANT: Yes, ma'am. 

Trial Tr.(Vol. 2) at 247-48. 

As shown above, Movant clearly had an opportunity to address the court regarding his 

desire to testify. Movant confinned that it was his decision and his alone to testify at trial. 
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E. THE STATE FAILED TO DISCLOSE MEDICAL RECORDS AND/OR

PHOTOGRAPHS DOCUMENTING THE INJURIES TO RG AND AC, AS 

THE STATE IS REQUIRED TO DISCLOSE ALL EVIDENCE 

FAVORABLE TO THE DEFENDANT.

I. No medical records or photographs were presented at the evidentiary hearing.

The court is without evidence to determine whether medical records would have been favorable 

to Movant. Trial counsel was asked to speculate as to what the medical records would have 

revealed and how he might possibly use them. Evid. Hrng. at 61-69. Little mention was made of 

photographs at the evidentiary hearing. Again, whether photographs were even taken at a 

hospital, whether they would be favorable to Movant, without presenting them , · at the 

evidentiary hearing, is nothing more than speculation. 

2. Movant makes another claim that, "(a]dditionally, failing to turn over the medical

records and/or photographs documenting [Gunn and Cages'] injuries (presumably by the State) 

violates Missouri Supreme Court rule 25.03 and 25.08." Am. Mot. at 12. No evidence was 

presented at the hearing to support, much less explain to the court, the nature of any violation 

that occurred. 

3. Movant also claims that the evidence was not turned over and there is no evidence

of "any medical records being disclosed." Am. Mot. at 12. Movant presents no evidence that the 

State had possession of medical records. Medical records are not listed in any of the State's 

responses to discovery. (Judicial Notice taken of underlying court file . 

Further, the State in their Responsive Motion, claims that the "State did not possess the medical 

records and/or photographs." Resp. ,r 15.) 
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4. Movant also claims, that the medical records could have revealed the trajectory of

the bullet and would disprove that Movant, at the height of 6'4", could have shot through both of 

AC's legs. Am. Mot. at 13. Again, Movant assumes that the medical records would reveal such 

favorable evidence. All of the discussion at the evidentiary hearing regarding medical records 

and photographs amounted to nothing more than speculation. 

5. Movant also claims that the medical records would have supported evidence that

RG, "told at least two witnesses that he thinks he shot his mother." Am. Mot. at 13. No witnesses 

were called at the evidentiary hearing and no medical records were presented, to support this 

claim. 

6. Movant, fmiher claims that the above referenced claims, "presupposes the 

documentation exists and is favorable to [Movant]" and that trial counsel had a duty to 

investigate the viability of these theories. Am. Mot. at 13. Trial counsel explained that the element 

of serious physical injury sustained by RG and AC was not in dispute. Evid. Hrng.at 62. Trial 

counsel explained why the trajectory theory was not a viable defense theory and questioned 

whether medical records would even shed light on the theory of trajectory of a bullet. Evid. 

Hrng. at 63-66. 

Movant has failed to present evidence to support this claim and the various sub-claims 

within point E. The decisions made by trial counsel, with respect to this point were reasonable. 
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F. THE STATE FAILED TO DISCLOSE RG'S PENDING

INVESTIGATION FOR MULTIPLE COUNTS OF FELONY FORGERY

OR ALTERNATIVELY, TRIAL COUNSEL'S FAILURE TO

INVESTIGATE SAME, AMOUNTED TO INNEFFECTIVE ASSISTANCE

OF COUNSEL.

No evidence was presented to show that the State did not provide evidence of pending 

charges against RG to trial counsel. Trial counsel was not asked about this claim at the 

evidentiary hearing. No evidence was presented that trial counsel knew of the pending charges, 

and if trial counsel knew, whether he chose not to question RG about it at trial. In their 

Response, the State claimed it "was unaware of the pending forgery investigation ... until the 

case was presented on February 22, 2016,'' almost two years after the trial. Resp. ,r 16. 

Movant has failed to present evidence to support this claim. 

CONCLUSIONS OF LAW 

With respect to claims that trial counsel failed to investigate and/or call witnesses at trial; 

in order to' "prevail on a claim of ineffective assistance of counsel.. .the movant must 

demonstrate: I) trial counsel knew or should have known of the existence of the witness; 2) the 

witness could be located through reasonable investigation; 3) the witness would testify; and 4)the 

witness's testimony would have produced a viable defense." McIntosh v. State,413 S.W.3d 320, 

328 (Mo. 2013). The record clearly reflects that of the witnesses that were asked about at the 

evidentiary hearing, all but one was contacted, and statements or depositions were taken. 

Evidence was also presented which showed that attempts were made to contact witness, GR as 

well but that those efforts failed to produce GR. Trial counsel explained why the witnesses who 

were contacted, were not called to testify, as it related to their theory of defense. 
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Trial counsel's, "decision not to call a witness is presumptively a matter of trial strategy and will 

not support a claim of ineffective assistance of counsel unless the defendant clearly establishes 

otherwise." Id. As shown herein, Movant has failed to establish that trail counsel's decision was 

anything but trial strategy. 

With respect to allegations that trial counsel did not investigate and therefore did not 

cross examine RG and AC over postings in their respective Facebook pages; trial counsel testified 

that he was unaware of any Facebook posting of RG, and was unaware of information as to AC. 

Further, no evidence was presented at the evidentiary hearing to support the claim that a 

Facebook page consisting of photos showing RG with a gun existed. Proper foundation was not 

laid to admit any Facebook page in the name of' A or AE' purportedly belonging to AC, and 

consisting of a photo of AC running a SK just weeks before trial. "Judges requiring more 

evidence of authentication are wary of admitting social media evidence because it may be 

difficult to establish who actually created the evidence." Michael J. Hannon, Feature: An 

Increasingly Important Requirement: Authentication CJ/Digital Evidence, 70 J. Mo. B. 314, Nov ./

Dec. 2014 at 13. Movant made no attempt to offer the Facebook entries of RG and the court has 

already addressed its concerns over the Facebook entries for AC, herein. See, gen., State v. 

Harris,358 S. W.3d 172, 175 (Mo. App. E.D.2011). (Appellate Court holding that a text is 

analogous to a personal letter and those rules of admissibility should be applied.) Under Harris 

Movant would be required to present evidence of the authenticity and genuineness of the posting. 

No such evidence was presented. 

With respect to allegations regarding trial counsel's failure to acquire and review the 

medical records of AC, trial counsel explained that the element of serious physical injury 
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was not in dispute. Serious physical injury, "is defined in Section 565.002, RSMo. as 'physical 

injury that creates a substantial risk of death or that causes serious disfigurement or protracted 

loss or impairment of the function of any part of the body.' ... Protracted loss of impairment has 

been defined as a 'decrease or diminishing or damaging of an action or ability of the body to do 

that for which it is intended ... something short of permanent but more than a short duration." 

Slate v. Roper, 136 S.W.3d 89!, 897 (Mo. App. W. D. 2004). 

With respect to Movant's theory that the medical records and any photos taken at the 

hospital would reveal that the trajectory of the bullet, as it entered AC's legs, could not have 

been caused by Movant, given Movant's height, was, without the benefit of these medical 

records, pure speculation. 

Many of the claims raised by Movant fall within trial strategy. "A trial strategy decision 

may only serve as a basis for ineffective assistance of counsel if the decision is 

unreasonable ... [c]hoosing one reasonable strategy over another is not ineffective 

assistance ... strategic choices made after a thorough investigation of the law and the facts 

relevant to plausible opinions are virtually unchallengeable." Williams v. State .. 490 S.W.3d 398, 

403 (Mo. App. W .D. 2016). The court finds that the decisions made by trial counsel were 

reasonable. Further, Movant failed to prove that, "but for counsel's poor performance, there is a 

reasonably probability that the outcome of the [trial) would have been different." Barton v. State, 

432 S.W.3d 741, 749 (Mo. App. W.D. 2016). 

WHEREFORE FOR THE FOREGOING REASONS, IT IS HEREBY ORDERED, 

that Movant's Amended Motion to Vacate, Set Aside, or Correct Judgment and Sentence 

pursuant to Missouri Supreme Cou1t Rule 29.15 is DENIED. 
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IT IS SO ORDERED. 

06-Feb-2017

Date 



Copies to: 

TH, Movant,  Correctional Center, 1

KO, Attorney for Movant 

JH. Assistant Prosecuting Attorney 

JG

27 




