
IN THE CIRCUIT COURT OF ST. LOUIS COUNTY, MISSOURI 
ASSOCIATE DIVISION 

CP MEDICAL, LLC 

Plaintiff, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

V. Case No.  

Division: 41 T 
TB, 

Defendant. 

ORDER 

This matter comes before the Court on Plaintiff CP Medical, LLC's ("CP ·Medical") 

Motion for Summary Judgment on Defendant TB' s Amended Counterclaim for 

Violation of the Fair Debt Collection Practices Act (the "FDCPA"). The Motion was called on 

March 21, 2017. The Court, having carefully considered the arguments of counsel, reviewed the 

memoranda of law submitted, and being now fully advised, hereby enters the following Order: 

Background 

On November 16, 2015, CP Medical filed a one-count Petition For Payment Upon 

Services Rendered against Defendant. CP Medical seeks judgment in the principal amount of 

$1,452.00. According to the petition, the claim stems from services performed by "CLAYTON 

EMERGENCY GROUP L" for Defendant. CP Medical alleges it is the current owner of the 

account. In support of the claim, CP Medical filed an affidavit executed by its custodian of 

records, KR, in which she attests, in part: 

... I am the authorized representative of CP Medical, LLC .... I declare under penalty 
of perjury under the laws of the State of TEXAS that the following is true and 
correct, and if called as a witness I could competently testify to the matters stated 
herein as follows: 
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1. I have reviewed the books and records of [CP Medical] and am personally 
familiar with the account of TB (the "Defendant"). Plaintiffs books and records 
contain records and information of the account referenced below provided to [CP 
Medical] by CLAYTON EMERGENCY GROUP L (the "Original Creditor") or 
its assignee. The Plaintiffs records are kept in the ordinary course of regularly 
conducted business activity by a person having personal knowledge of the 
information contained herein or based on

information contained therein .... 

2. The Original Creditor's records consists of both hard copy information and
electronic information that are generated, stored and maintained in accordance
with generally accepted standards in the healthcare industry by individuals that
possess the knowledge and training necessary to ensure the accordance and
reliability of the records.

3. The business records furnished to [CP Medical] show that Defendant received
medical services from or agreed to be personally liable for the payment of
medical services, under an open account arrangement, provided by the Original
Creditor .... 

4. [CP Medical] acquired the Account from the Original Creditor or its assignee
and [CP Medical] is the current creditor of the account.

In response, Defendant filed an Amended Counterclaim alleging CP Medical violated 

the FDCPA. The Amended Counterclaim alleges the KR affidavit is false and/or misleading and 

that CP Medical has engaged in a pattern and practice of harming consumers by filing suits for 

unenforceable debts. More specifically, Defendant alleges, inter alia:

a. After initial discovery, the evidence shows Capio Funding, LLC purchased 
the medical services account from TSG Resources, Inc. in the form of a 
Microsoft Excel Spreadsheet.

b. Capio Funding, LLC then assigned the account CP Medical, LLC, without 
recourse.

c. After initial discovery, the evidence shows KR never reviewed original 
records from Clayton Emergency Group, but instead reviewed the 
documents from the database of a prior assignee, TSG Resources, Inc.

d. The statements contained in the KR affidavit were not based upon 
personal knowledge. 
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e. The statements contained in the KR affidavit were not based upon the 
business records of the Plaintiff, as defined by Missouri law.

f. KR did not review any business records of Clayton Emergency Group at 
the time she signed the affidavit.

g. The representation that KR if called as a witness, could competently 
testify to the matters set forth in the affidavit was false, deceptive, and 
misleading to an unsophisticated consumer.

h. Misrepresenting hearsay as personal knowledge in the KR affidavit was 
false, deceptive, and misleading to an unsophisticated consumer. 

1. The statement contained in the affidavit, as well as the use of an affidavit
based entirely upon hearsay, is unfair and unconscionable.

J.  KR did not have in her possession any records or medical billings
pertaining to Defendant at the time she signed the affidavit.

k. Upon information and belief, KR did not review any documents that were
business records of the original creditor and is in fact a "robo-signer," 
someone whose job it is to sign affidavits without ensuring their accuracy 
by reference to any business records. KR did not review any business 
records from the original creditor at the time she signed the affidavit. 1 

Based on the foregoing, Defendant alleges, CP Medical does not have the means to prove 

it is entitled to judgment for the amount sought, and CP Medical has engaged in a pattern or 

practice to collect unenforceable debts and to deter consumers, including Defendant, from 

believing they have "meritorious and complete defenses" to collection actions brought by CP 

Medical. 2 Defendant further alleges the collection activities by CP Medical violated the FDCP A 

when CP Medical: 

a. Represented that [CP Medical] had been legally assigned the account when
it has not;

b. Filed and served an affidavit with representations based entirely upon
hearsay;

1 Defendant's Amended Counterclaim, ,r,r 8-9, 22-30 (Quotations marks omitted) (Edited by Court). 
2 Id. at fl 33-4. 





1992). Even where, as here, each statement of unconverted material fact is deemed admitted, 

those facts must still establish the moving party is entitled to judgment as a matter of law. Autry 

Morlan Chevrolet Cadillac, Inc. v. RJF Agencies, Inc., 332 S.W.3d 184, 191 (Mo. App. S.D. 

2010). 

CP Medical is the defending party with respect to Defendant's counterclaim for violation 

of the FDCPA. When the summary judgment movant is the defending party, "aprimafacie case 

for summary judgment may be established by showing: (1) facts that negate any one of the 

claimant's required proof elements; (2) that the claimant, after an adequate period of discovery, 

has not produced and would not be able to produce evidence sufficient to allow the trier of fact to 

find the existence of any one of the claimant's required proof elements; or (3) that there is no 

genuine dispute as to the existence of each of the facts necessary to support an affirmative 

defense properly pleaded by the movant." Autry Morlan, 332 S.W.3d at 191. 

CP Medical contends the majority of the allegations do not have any plausible basis in 

fact, are imaginary and frivolous, and fail to suggest a FDCP A violation. 4 Indeed, CP Medical 

argues, the challenged assertions in the KR affidavit are, in fact, true. Specifically, CP Medical 

argues the uncontroverted evidence shows the following statement in the KR affidavit is true: 

"[CP Medical] acquired the Account from the Original Creditor or its assignee and [CP 

Medical] is the current creditor of the account." 

In response, Defendant points to CACH, LLC v. Askew, 358 S.W.3d 58, 62 (Mo. bane 

2012). Defendant alleges CP Medical represented it had been legally assigned the account when 

4 CP Medical argues Defendant's allegations do not create a genuine issue of material fact suggesting CP Medical 
violated the FDCPA. However, only when the moving party, CP Medical, has made a prima facie showing that it is 
entitled to judgment as a matter of law is the burden placed on the non-moving party to raise-by specific reference 
to discovery, exhibits or affidavits-facts showing a genuine issue for trial. Autry Morlan, 332 S.W.3d at 191; see 
also /IT Commercial Fin. Corp., 854 S. W .2d at 381. 
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Here, CP Medical has presented documentation linking the chain of ownership from itself 

to TGS Resources, Inc. However, CP Medical has presented no statement of undisputed material 

facts-and no supporting evidence-linking the chain of ownership from the original creditor, 

Clayton Emergency Group, LLC to TGS Resources, Inc. Absent such evidence, CP Medical has 

not established that the representation that "[CP Medical] acquired the Account from the 

Original Creditor or its assignee and [CP Medical] is the current creditor of the account[,]" is not 

misleading to an unsophisticated consumer. CP Medical has not made a prima facie showing for 

summary judgment under the standard set forth in /IT Financial, supra. 

CP Medical argues the uncontroverted evidence shows chain of title as follows: "TGS 

Resources, Inc. (the original creditor and billing agent for Clayton Emergency Group) sold the 

account to Capio Funding, LLC- as evidenced in the Bill of Sale." However, the supporting 

evidence cited by CP Medical does not support the proposition that TGS Resources, Inc. is, in 

fact, the original creditor. 

CP Medical has not established the right to judgment as a matter oflaw. Accordingly, 

CP Medical, LLC's Motion for Summary Judgment on Defendant TB's Amended Counterclaim 

for Violation of the FDCPA must be DENIED. 

CC:  
iff 
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