
IN THE CIRCUIT COURT OF SAINT LOUIS COUNTY 
STATE OF MISSOURI 

BW, 

Movant, 

v. 

STATE OF MISSOURI, 

Respondent. 

) 
) 
) 
) 
) Case No. 
 ) 
) Division No.4 

) 
) 
) 
) 

FILED 
DEC -5 20\7 

CIRCUIT CLERK, ST. LOUIS COUN1Y

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND JUDGMENT ON MOTION TO 
VACATE, SET ASIDE OR CORRECT THE JUDGMENT OR SENTENCE PURSUANT 

TO RULE 29.15. 

This matter comes before the Court on a Motion by Movant filed pursuant to Missouri 

Supreme Court Rule 29.15 to Vacate, Set Aside, or Correct the Judgment and Sentence in 

Case No. . Movant appears by KO of the Appellant/PostConviction Relief 

Division of the Missouri State Public Defender. Respondent appears. by Assistant Prosecuting 

Attorney SP. Upon this Court's own motion, the Court takes 

judicial notice of its files and transcripts. An evidentiary hearing was held. 

Any finding of fact herein equally applicable as a conclusion of law is adopted as such; 

and, any conclusion of law equally applicable as a finding of fact is adopted as such. The Court 

now makes the following findings of fact and enters the following conclusions of law. 

FINDINGS OF FACT 

1. On or about February 13, 2014, the State of Missouri ("State") charged Movant by

Information with one count of Robbery in the First Degree, a Class A Felony under Case No. 

. 
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2. On or about February 6, 2014, Attorney N  A  ("trial counsel"), filed an

Entry of Appearance on behalf of Movant and represented Movant through pre-trial, trial and 

sentencing. 

3. On or about January 22, 2015, after being fully advised of his rights, Movant

waived his right to a jury trial and requested a bench trial with the Honorable C  D  

presiding. 

4. At the trial on or about February 17, 2015, Movant appeared in person and by trial

counsel, and the State of Missouri appeared by Assistant Prosecuting Attorney KS. Judge CD 

heard the matter and found Movant guilty, beyond a reasonable doubt, of Robbery in the First 

Degree, a class A felony. Judge CD continued the cause for sentencing, and on or about April 

16, 2015, sentenced Movant to ten (10) years in the custody of the Missouri Department of 

Corrections. 

5. Movant was delivered to the Department of Corrections on or about April 22, 2015.

6. Movant appealed his conviction to the Missouri Court of Appeals, District,

and was represented by EF and AB of the Missouri State Public Defender. 

7. Movant's conviction was affirmed in Appeal No. , in a per curiam order and 

supporting memorandum issued May 24, 2016. The Court's mandate was issued on June 15, 

2016. 

8. On July 18, 2016, Movant timely filed his pro se Motion to Vacate, Set Aside or

Correct Judgment or Sentence pursuant to Rule 29.15. 

9. Although the Court did not appoint counsel to represent Movant, District Defender

KO entered her appearance on November 22, 2016 and requested an additional thirty 
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(30) days to file an amended motion. On November 30, 2016, the Court granted counsel's request 

for additional time.

IO. On February 21, 2017, Movant, through counsel, timely filed an Amended Motion 

to Vacate, Set Aside or Correct Judgment and Sentence and Request for Evidentiary Hearing 

("Amended Motion") pursuant to Rule 29.15. In the Amended Motion, Movant claimed that trial 

counsel was ineffective for (1) introducing evidence that the robbery victim, JS, identified 

Movant from a photographic lineup; and (2) eliciting evidence of Movant's prior arrests during 

the direct examination of Officer DS 

11. On April 28, 2017, this Court granted Movant's request for an evidentiary hearing,

but denied Movant's request to be present at the evidentiary hearing. 

12. On June 9, 2017, this Court held the evidentiary hearing wherein trial counsel
{ 

testified. The Court thereafter granted the parties through September 8, 2017 to file proposed 

findings of fact and conclusions of law, at which point the matter would be deemed wholly 

submitted. 

CONCLUSIONS OF LAW 

1. , Under Rule 29.15(g), an amended motion for post-conviction relief may not

incorporate by reference or attachment a movant' s pro se motion's allegations, nor shall an 

amended motion incorporate a movant's prose motion's allegations by physical attaching the pro 

se motion. Accordingly, all of a movant' s post-conviction relief claims must be pleaded explicitly 

in an amended motion. See Green v. State, 494 S.W.3d 525 (Mo. 2016). Therefore, in the case at 

bar, Movant's Amended Motion supersedes his Pro Se motion and renders it a nullity. See Day v. 

State, 143 S.W.3d 690, 693 (Mo. Ct. App. W.D. 2004). Therefore, this Court solely addresses 

Movant's claims as set forth in his Amended Motion. 
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2. To prevail on a claim of ineffective assistance of counsel in a motion for post-

conviction relief proceeding under Rule 29 .15, a movant must demonstrate that his counsel failed 

to conform his representation to the degree of skill, care and diligence of a reasonably competent 

attorney under similar circumstances, and that he was thereby prejudiced. Strickland v. 

Washington, 104 S.Ct. 2052, 2065 (1984). To show prejudice, there must be a reasonable 

probability that, but for counsel's ineffectiveness, the result would have been different. Id; see 

also Taylor v. State, 126 S.W.3d 755, 759 (Mo. 2004). 

Nevertheless, trial counsel is deemed vested with broad discretion in conducting his client's 

defense, and is presumed competent. Schneider v. State, 787 S. W .2d 718, 720-1 (Mo. bane 1990) 

cert. denied, 11} S. Ct. 231 (1990); State v. Roberts, 948 S.W.2d 577, 604 (Mo. bane 1997) cert. 

denied, 118 S.Ct. 711 ( 1997). Movant assumes a heavy burden of proof and must overcome this 

strong presumption by demonstrating by a preponderance of the evidence that counsel was 

incompetent, State v. Holcomb, 956 S.W.2d 286, 295 (Mo. App. 1997), and that "counsel's 

representation fell below an objective standard ofreasonableness." Deck v. State, 68 S.W.3d 418, 

425-26 (Mo. bane 2002). Also, Movant must overcome the presumption that counsel's challenged 

acts or omissions were sound trial strategy. State v. Stepter, 794 S.W.2d 649, 656 (Mo. bane 

1990). Indeed, counsel's actions that constitute sound trial strategy are not grounds for ineffective 

assistance of counsel claims. State v. Holcomb, 956 S.W.2d 286, 295 (Mo. App. 1997). 

Moreover, in examining Movant's claims of ineffective assistance of counsel, courts should give 

deference to the decisions made by Movant's counsel, since there is a strong presumption that 

counsel's conduct falls within the wide range ofreasonable professional assistance. See Taylor v. 

State, 126 S.W.3d 755, 759 (Mo. 2004). 

3. Under Rule 29 .15(h), the trial court shall deny an evidentiary hearing if the motion 
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and files and records of the case show conclusively that movant is not entitled to relief. On the 

other hand, the trial court shall grant an evidentiary hearing if, and only if, the following conditions 

exist: (1) the movant pleads facts, not conclusions, which if true would warrant relief; (2) the 

movant's pleaded facts are not refuted by the record in the case; and, (3) the facts pleaded show 

that the movant was prejudiced. See White v. State, 939 S.W.2d 887 (Mo. bane 1997). 

Nevertheless, when a motion court holds an evidentiary hearing where witnesses testify, the 

credibility of the witnesses is for the motion court's determination. State v. Tubbs, 806 S.W.2d 

746, 749 (Mo. App. 1991). Moreover, the motion court can disbelieve testimony even where it is 

not contradicted. Gresham v. State, 813 S. W .2d 120 (Mo. App. 1991 ). 

4. Here, Movant's first claim in his Amended Motion is that he was prejudiced by his trial 

counsel's ineffectiveness for introducing evidence that JS identified Movant from a photographic 

lineup. This allegation is without merit. In its Information, the State alleged that at 5:10 p.m. on 

December 30, 2013, Movant "forcibly stole a purse in the possession of JS and in the course 

thereof displayed what appeared to be a deadly weapon" [Tr. 3-4]. The robbery occurred as JS and 

her husband were about to get into their car after work [Tr. 4- 5]. 

In its case in chief at trial, the State presented only two witnesses: JS and Officer CB who 

assisted in the arrest of Movant. During his testimony, JS identified Movant as the person who 

robbed her on December 30, 2013 [Tr. 9. Officer CB testified that he assisted in arresting Movant 

at Movant's house three days after the robbery [Tr. 19-24]. The State did not introduce any 

evidence regarding the out-of-court identification [Tr. 4-37]. 

In the defense's case in chief, trial counsel presented Officer DS 
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 who was the primary investigator on the case [Tr. 38-39]. Officer DS testified that Movant, 

whom he already had known and encountered through prior arrests and criminal history, 

generally matched the description of the perpetrator as described by JS [Tr. 39J. He also testified 

that, due solely to this generic similarity in appearance with reference to little or no other 

evidence connecting Movant to the crime, he included Movant' s previously taken photo in a 

photographic lineup for JS's review. [Tr. 40]. When he displayed the lineup to JS at the police 

station, Officer DS testified that JS pointed to Movant's photo and said "That's the guy" [Tr. 40- 

41]. Upon motion of trial counsel, the trial court admitted said lineup into evidence as 

Defendant's Exhibit A without objection [Tr. 40]. 

Trial counsel thereafter offered the booking photo of Movant after his arrest for the charge 

herein, as Exhibit B, which the trial court admitted into evidence [Tr. 42]. Trial counsel 

attempted to elicit from Officer DS that Movant's short hair in Exhibit A differed markedly from 

Movant's more recent and presumably noticeable dreadlocks as shown in Exhibit B [Tr. 43]. 

However, Officer DS responded that JS said the robber as wearing a "black stocking cap" and 

that she "didn't give a hair description" [Tr. 43]. 

At the evidentiary hearing, trial counsel testified that, by the end of the State's case in 

chief and mainly through JS the State had presented enough evidence supporting the elements of 

robbery as well as Movant's identification as the perpetrator of that robbery. Trial counsel 

testified that his trial strategy, with Movant's consent, was to impeach and challenge the State's 

witnesses' credibility as well as JS's identification by showing the obvious differences in 

Movant's appearance and photo at the time of arrest versus Movant's more remote appearance in 

the photographic lineup as presented to the victim. Trial counsel claimed that, due to that strategy, 

Movant had waived his right to a jury trial because a jury-waived trial provided more .freedom in 
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presenting their defense by allowing for the admission and consideration of this otherwise 

prejudicial identification evidence. 

The Court finds trial counsel's testimony credible and that his decision to introduce 

evidence of JS's out-of-court identification of Movant from a photo lineup was part of a 

reasonable trial strategy. Before trial counsel presented the lineup evidence, JS had already 

identified Movant as the perpetrator of the robbery. Trial counsel needed to attack that 

identification. Movant's appearance with short hair as shown in the photo lineup differed 

markedly from his appearance with noticeable dreadlocked hair, wearing a hat or not, as shown in 

the more recent booking photo. Accordingly, it was reasonable for trial counsel to challenge and 

impeach the State's witnesses' credibility as well as JS's identification by comparing Movant's 

obviously differing physical characteristics among the photographs provided. Furthermore, the. 

trial court considered the photo lineup for the intended purpose, and trial counsel's expectation 

that the proffered evidence was not prejudicial in a jury-waived trial was not only reasonable but 

· presumed because "trial judges in bench-tried cases . will not rely on inappropriate 

considerations in reaching their decisions." State v. Hicks, 400 S.W.3d 828 (Mo. Ct. App. S.D. 

2013). 

5. Movant's second claim. is that trial counsel was ineffective for eliciting evidence

that Movant had prior arrests during the defense case-in-chief. This claim, too, is meritless. During 

his direct examination of Officer DS, trial counsel asked Officer DS whether he 

had "previous run-ins" with Movant, as follows: 

Q [by trial counsel]: Now, you said you've been working the streets of 
 for about what, four years? 

A: Yes, sir. 

Q. And you've had previous run-ins with BW, correct?
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A. Yes, sir.

Q. What kind of run-ins?

A. I arrested him one time and then I responded to multiple calls at his
residence in the past; family disputes, things of that nature.

Q. You knew who he was before this investigation even started,
correct?

A. Like I initially stated, he lives in my patrol area, my beat. It's my

job to know who lives in my beat. [Tr. 53].

Later, when Movant testified, the State was able to elicit during cross-examination that 

Movant's was arrested for flourishing a weapon in 2011, possession of a controlled substance in 

2011, and stealing[Tr. 83]. Trial counsel did not object to this evidence. Movant denied having 

prior arrests for assault in the third degree and tampering with a motor vehicle [Tr. 83]. 

At the evidentiary hearing, trial counsel testified that the trial court was already aware of 

Movant's general criminal history because the State had been prepared to plead and prove Movant 

as a prior and persistent felony offender with Movanf s prior convictions. Also, trial counsel 

claimed that he elicited evidence ofMovant's prior arrests to attack the investigation and to 

show Officer DS's bias because the State had little or no evidence connecting Movant to the 

crime other than Officer DS's biased familiarity with Movant. 

This Court finds trial counsel's testimony credible and that his decision to elicit evidence 

of Movant's prior arrests was part of a reasonable trial strategy. Trial counsel presented this 

evidence not to attack Movant · s character or criminal propensity but rather to demonstrate 

Officer DS's bias and the flaws in JS's identification. It was reasonable for trial counsel to 

attempt to prove to the fact finder that JS's identification lacked credibility from the very 

beginning because Movant became a suspect solely due to DS's prejudiced familiarity with 

Movant and ov,,,n biased belief that Movant matched the generic description of the perpetrator. 
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Furthermore, as in Movant's first claim, the trial court considered the prior arrests for the intended 

purpose, and trial counsel's assertion that the admission and consideration of Movant's prior 

arrests was not pr~judicial in a jury-waived trial was not only reasonable but well-taken because 

"trial judges in bench-tried cases will not rely on inappropriate considerations in reaching their 

decisions." State v. Hicks, 400 S.W.3d 828 (Mo. Ct. App. S.D. 2013). 

6. In light of all of the foregoing, Movant has failed to establish by a preponderance 

of the evidence that he is entitled to the relief requested in his Amended Motion. 

7. Movant has not demonstrated that trial counsel failed to conform his representation 

to the degree of skill, care and diligence of a reasonably competent attorney under similar 

circumstances. 

8. Movant has failed to show that trial counsel failed to provide reasonably effective 

assistance such that he was prejudiced. 

9. Movant has not shown prejudice, or a reasonable probability that, but for counsel's 

ineffectiveness, the result would have been different. 

10. To be sure, Movant was not prejudiced by any act or omission by trial counsel and, 

had trial counsel. perfonned at trial as per Movant's allegations, the result would not have been 

different. 

11. Movant's waiver of a jury trial was freely, knowingly, and voluntarily made with 

an understanding of his rights. 

12. A sufficient factual basis existed for Movant's conviction. 

13. Movant was not denied any rights under the provisions of the Missouri Constitution 

or the United States Constitution. 

14. Movant has failed to establish that the conviction imposed violates the Missouri 
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Constitution or the United States Constitution. 

15. Movant has failed to establish that the court imposing Movant's sentence was

without jurisdiction to do so. 

16. Movant has failed to establish that the 
I 
sentence imposed was in excess of the

maximum sentence authorized by law. 

17. Movant has failed to establish any basis in law to have his judgment or sentence

vacated, set aside or corrected. 

ORDER, JUDGMENT AND DECREE OF COURT 

THEREFORE, IT IS HEREBY ADJUDGED AND DECREED that Movant's Motion to 

Vacate, Set Aside or Correct Judgment and Sentence pursuant to Rule 29.15, be and is hereby 

denied. 

SO ORDERED: 

Cc:  KO 

COURT 

Attorney for Movant 

SP 
Assistant Prosecuting Attorney 

DATED: 
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