
IN THE CIRCUIT COURT OJ? ST. LOUIS COUNTY 
STATE OF MISSOURI 

HOGAN TRUCK LEASING, INC.,

Plaintiff,

) 
)
) 

vs. � C
�
u
�� 

No.  

f I L E D) D1v1s1on 
C & C PRODUCE, INC.,

Defendant.

) . 
) 

) 

SEP 2 9 2017 

 CIRCUIT CLERK. ST LOUIS 
COUNTY 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGEMENT 

On August 16, 2017, this cause was called for a damages hearing following the Honorable 

C.D.'s April 28, 2016 Order Granting Partial Summary Judgment on Plaintiffs Amended 

Petition for Damages and Declaratory Judgment. The parties appeared by counsel and 

announced that they were ready to proceed. Evidence was adduced and testimony was heard. 

Defendant filed a prepared and typewritten Motion for Directed Verdict at Close of All of the 

Evidence as well as a handwritten Motion for Judgment on Plaintiffs claim for damages 

related to ATC's attorneys' fees. The parties thereafter submitted the cause, Defendant's Motion 

for Directed Verdict at Close of All of the Evidence and Defendant's Motion for Judgment on 

Plaintiff's claim for damages related to ATC's attorneys' fees to the Court upon the pleadings, 

proof, testimony and evidence.

Also, a handwritten memorandum filed by the parties and signed by the Court states the 

following:
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However, as of this date, no written Motion for Judgment at the close of Plaintiffs evidence or 

Motion for Judgment regarding Plaintiffs claims for its attorneys' fees and expenses have been 

filed. 

Moreover, just prior to trial, Defendant orally requested the Court to make "findings of 

fact and conclusions of law." In response, the Court asked that Defendant specify its request 

pursuant to Missouri Supreme Court Rule 73.0I(c). See Frick's Meat Products, Inc. v. Coil 

Constr. of Sedalia Inc., 308 S.W.3d 732, 736 (Mo. Ct. App. E.D. 2010). After a brief exchange, 

Defendant orally specified its request and at one point hastily offered its request in writing, but 

said handwritten request was never filed. 

Regardless, inasmuch as this Judgement is entered pursuant to a damages hearing, the 

Court will herein state "the grounds for its decision and the method of deciding any damages 

awarded" as required by Rule 73.0l(c). The Court will also include findings on the controverted 

material fact issues it deems necessary to state the grounds for its decision, if any, as required by 

Rule 73.01. All fact issues upon which no specific findings are made shall be considered as 

having been found in accordance with the results reached. Rule 73.0l(c). Any finding of fact 

herein equally applicable as a conclusion of law is adopted as such, and any conclusion of law 

herein equally applicable as a finding of fact is adopted as such. Upon this Court's own motion, 

the Court takes judicial notice of its file. 

The Court has jurisdiction over the subject matter and the parties, and the Court, having 

considered the record, pleadings, testimony, evidence, now enters its Findings of Facts, 

Conclusions of Law and Judgment. 
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FINDINGS OF FACT and CONCLUSIONS OF LAW 

1. In approximately September of 2013, Plaintiff Hogan Truck Leasing, Inc. 

("Hogan") and Defendant C&C Produce, Inc. ("C&C") entered into a Vehicle Rental Agreement 

wherein, among other things, C&C rented a semi-truck from Hogan. The indemnity provision of 

the Agreement, paragraph 8, explicitly and exactly states as follows: 

Except to the extent of insurance payments actually received and retained 
by Hogan, CUSTOMER SHALL INDEMNIFY, RELEASE AND HOLD 
HARMLESS FROM AND AGAINST ALL CLAIMS WITH RESPECT TO 
OWNERSHIP, MAINTENANCE, CONDITION, USE OR OPERATION OF 
ANY VEHICLE, AND/OR BREACH OF THIS AGREEMENT, regardless of 
fault, including without limitation damages, losses, liabilities, fines, and/or 
citations, costs, and attorney's fees and expenses. THIS PROVISION APPLIES 
EVEN IF HOGAN IS NEGLIGENT OR A VEHICLE IS DEFECTIVE. 

Furthermore, paragraph 6(b) of the Agreement states, among other things, as follows: "The 

amount of insurance provided by Customer does not limit Customer's liability under Paragraph 8 

arising out of or relating to the use or operation of the Vehicle." 

2. Thereafter, on October 11, C&C's driver employee, while driving the 

aforementioned semi-truck for C&C, struck a light pole near Edmond, Oklahoma. As a result, 

C&C contacted Hogan to obtain a replacement for the vehicle damaged in this accident. 

Although Hogan did not have any of its own vehicles available, Hogan arranged for a substitute 

truck rental for C&C through Around the Clock Freightliner Group, LLC ("ATC"), who, like 

Hogan, is a member of the National Truck Leasing Association ("NationaLease"), which . 

administers a reciprocal service arrangement so that members can lease replacement trucks from 

one another based on geographic location. Specifically, Hogan and ATC had contracted as 

follows: 

RENTER SHALL DEFEND, INDEMNIFY AND HOLD HARMLESS, LESSOR AND 
ITS AGENTS AND EMPLOYEES, FROM AND AGAINST ALL LOSS, LIABILITY, 
AND EXPENSE AS A RESULT OF BODILY INJURY, DEATH OR PROPERTY 
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DAMAGE CAUSED BY OR ARISING OUT OF THE OWNERSHIP, 
MAINTENANCE, USE OR OPERATION OF VEHICLE. 

3. Later on October 1 l, the same C&C driver employee, while driving the substitute

semi-truck for C&C, crossed the centerline of a roadway near Perkins, Oklahoma and collided 

head-on with a vehicle driven by S.M. As a result of the accident, S.M. died. 

4. D.G., Hogan's Director of Claims, soon received a call from Hogan's Road Rescue 

Department informing her of the fatal accident. In response, D.G. contacted C&C and D.W., an 

attorney at Greensfelder, Hemker & Gale, P.C. ("Greensfelder"). D.W. who essentially serves as 

general counsel of the Hogan companies, has been a practicing attorney for twenty-seven (27) 

years and has been providing legal services to Hogan for approximately five (5) to seven (7) 

years. 

5. On November 22, 2013, B.S., husband of S.M., filed a Wrongful Death Action against 

C&C, C&C's driver employee, Hogan, ATC, NationaLease and. Liberty Mutual, who is C&C's 

insurer, in the District Court of Oklahoma County, State of Oklahoma. The plaintiffs, through 

counsel, alleged, among other things, that Hogan and ATC 

negligently entrusted the truck to C&C's driver employee.. B.S. also sought compensatory 

damages and exemplary, or punitive, damages. 

6. After receiving the Summons, Hogan made demand upon C&C and Liberty Mutual to 

defend and indemnify Hogan under the terms of the Vehicle Rental Agreement. Also, while 

awaiting a response from Liberty Mutual, Hogan retained D.W. to represent Hogan in the 

Wrongful Death Action. D.W. subsequently contacted plaintiffs' counsel and secured an 

extension of time to respond to the Petition so that a default judgment would not be entered 

against Hogan. On January 20, 2014, Liberty Mutual accepted Hogan's defense of the Wrongful 
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Death Action, but informed Hogan that there was no coverage under the policy for punitive or 

exemplary damages awarded against Hogan.· The amount of the Liberty Mutual policy was 

$1,000,000. 

7. At first, Liberty Mutual retained one law firm to represent Hogan, A TC, C&C

Produce and C&C's driver employee, but Hogan and D.W. objected due to the obvious conflicts 

of interest, and insisted that Liberty Mutual retain separate counsel for Hogan. Liberty Mutual 

eventually agreed and retained attorney J.F. of Tulsa, Oklahoma in early March 2014, to 

separately represent Hogan. Liberty Mutual also tendered its policy limits of $1,000,000 to the 

plaintiffs early in the litigation. 

8. D.W. contacted various colleagues and J.F. himself to determine J.F.'s

qualifications and to offer his assistance. Both Hogan and J.F. asked D.W. to assist in the 

representation of Hogan in the Wrongful Death Action. Consequently, D.W. became extensively 

involved in the litigation by, among other things, speaking and strategizing with J.F. and other 

attorneys in J.F.'s office regularly about the case and working with J.F. in responding to written 

discovery. 

9. In the fall of 2014, plaintiffs' counsel launched a $35,000,000 settlement demand.

For support of that ambitious plea, plaintiffs' counsel asserted, among other things, that S.M. was 

a wife, mother of four, grandmother, and youth minister, and that C&C's driver employee was 

"impaired by methamphetamine-induced withdrawal fatigue" at the time of the accident. 

Subsequently, D.W. became even more involved in the defense of the Wrongful Death Action as 

it became clear that any judgment could far exceed C&C Produce's applicable policy limits. 

Among other things, in August 2014, D.W. prepared T.B. for his deposition as Hogan's corporate 

representative and attended this deposition in Tulsa. 
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Moreover, in late October 2014, D.W. prepared Hogan employees M.D. and G.F. for their 

depositions and attended these depositions in St. Louis. Furthermore, D.W. and other Greensfelder 

attorneys helped research and prepare Hogan's Motion for Summary Judgment, which was argued 

and overruled by the trial court in Janu�ry of 2015. 

10. Once Hogan's Motion for Summary Judgment was denied, Hogan requested that D.W. 

participate in and attend the trial of the Wrongful Death Action. A few days before the trial was 

scheduled to begin, C&C' s insurance carriers contacted D.W. and requested Hogan's consent to 

settle all plaintiffs' claims against C&C for the full amount of insurance policy limits. D.W. 

informed C&C's attorneys that Hogan would not consent to the settlement unless C&C obtained 

a full release on behalf of Hogan and the other indemnitees. Thereafter, on the eve of trial, C&C 

settled with the plaintiffs for the full amount of its insurance coverage limits . 

. 11. After C&C did not obtain releases on behalf of Hogan and the other indemnitees, 

D.W. and several other attorneys at Greensfelder assisted J.F. and his team in preparing for trial, 

including researching issues, drafting pre�trial motions, preparing witnesses, documents, exhibits 

and other trial".,related matters. D.W. also attended and participated in the trial, which began on 

June 1, 2015. 

12. While Hogan prepared for trial, ATC also actively pursued their defense of the 

Wrongful Death Action. On November 27, 2013, ATC's insurer, Central Insurance, retained 

attorney J.B. to represent ATC. C&C's insurer, Liberty Mutual, purportedly had hired another 

attorney, A.T., to represent ATC, but at some point A.T. ceased attending depositions and was no 

longer participating. J.B. and his colleague T.M. from Beeler Walsh, on the other hand, prepared 

ATC's discovery responses, attended numerous depositions, 
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attended the mediation, conducted legal research, prepared ATC's summary judgment, prepared 

other trial-related matters and defended A TC at trial. 

13. On June 8, 2015, after a six-day trial, the jury returned defense verdicts in favor of

Hogan and A TC on all counts. Both before and after trial, Hogan, as provided by paragraph 8 of 

the Vehicle Rental Agreement, made repeated demands on C&C for reimbursement for their 

defense costs not paid for by Liberty Mutual. Also, in light of the indemnity provision of the 

agreement between Hogan and A TC, A TC has made repeated demands on Hogan to reimburse 

A TC for its defense costs not paid for by Liberty Mutual. Hogan, in tum, has demanded C&C 

reimburse it for ATC's said costs so that Hogan might indemnify ATC. 

14. On September 17, 2015, Hogan brought this action seeking to enforce the

indemnity provision of the Vehicle Rental Agreement between Hogan and C&C. On December 

22, 2015, Hogan moved for partial summary judgment to enforce that provision. On April 28, 

2016, Judge C.D. interpreted the Agreement and granted partial summary judgment in favor of 

Hogan, finding that: 

under the Vehicle Rental Agreement, . . . Defendant is obligated · to defend, 
indemnify and hold Plaintiff harmless for all of its damages, losses, liabilities, 
costs, attorneys' fees and expenses incurred as a result of the Wrongful Death 
Action described in the plaintifrs first amended petition and motion for partial 
summary judgment. 

15. In her Order, Judge C.D. also stated that the matter remained "set for case 

management conference on June 29, 2016 at which time the parties may request a hearing on 

plaintiff's damages." Plaintiff thereafter requested a damages hearing, and on September 8, 2016, 

this Court granted Plaintiff's Motion for a Damages Hearing. This Court also denied Defendant's 

repea�ed requests for a jury trial on the issue of damages, Defendant's repeated 
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requests for the Court to set aside Judge C.D.'s Partial Summary Judgment Order and Defendant's 

repeated requests for the Court to set aside its order granting a damages hearing. 

16. In the damages hearing, Hogan seeks to recover not only its own attorneys' fees 

and expenses incurred through Greensfelder's defense of Hogan, but also seeks ATC's attorneys' 

fees and expenses incurred through Beeler Walsh's .defense of ATC. Hogan argues that 

expenses related to Greensfelder are "CLAIMS" and "attorney's fees and expenses" for which 

C&C is required to indemnify them under paragraph 8 of the Vehicle Rental Agreement. 

Likewise, Hogan argues that the expenses related to Beeler Walsh are also Hogan's "CLAIMS," 

"damages," "losses," "liabilities" and "costs" for which C&C is liable in light of Hogan's 

indemnification agreement with ATC. Hogan acknowledges paragraph 8's opening phrase, 

"[e]xcept to the extent of insurance payments actually received and retained by Hogan," but 

explains that there is no evidence that Hogan actually received and retained any insurance 

payments. 

For its part, on the other hand, C&C essentially claims that Hogan has no damages and 

that Hogan is not entitled to any amount of damages, nor any attorneys' fees and expenses 

related to Greensfelder or Beeler Walsh. Among other things, C&C argues that Hogan's hiring 

of Greensfelder and related expenses were excessive, unreasonable, unforeseeable, speculative 

and beyond the intent of the parties and the requirements of the indemnity provision of the 

Vehicle Rental Agreement. C&C asserts that its insurer, Liberty Mutual, properly indemnified 

Hogan under paragraph 8 by providing J.F. as separate counsel. Furthermore, C&C argues that 

under the phrase, "[e]xcept to the extent of insurance payments actually received and retained by 

Hogan," Hogan must first exhaust efforts to collect from its insurance carrier before attempting 

to collect from C&C. C&C avers that Hogan has sued its insurance provider Harco 
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National Insurance Company for the same damages sought herein but has stayed the proceedings 

pending the outcome of this action. By staying the cause, C&C alleges that Hogan has failed to 

present any evidence of the amount of insurance proceeds which must be deducted from C&C's 

obligation to reimburse Hogan under paragraph 8. Accordingly, C&C claims, the amount that 

C&C owes Hogan under paragraph 8 is merely speculative and therefore unrecoverable. 

Similarly, C&C argues that Hogan is not entitled to any attorneys' fees and expenses 

under Hogan's indemnification agreement with A TC. C&C claims, among other things, that 

ATC's expenses incurred through Beeler Walsh are unreasonable, unforeseeable and speculative. 

Moreover, C&C alleges that paragraph 8 does not obligate C&C to pay any claimed expenses by 

ATC and that Central Insurance Company has already paid Beeler Walsh. Moreover, C&C 

alleges that there is no evidence that Central Insurance Company is seeking reimbursement from 

Hogan. 

17. However, Judge C.D. has already determined that the indemnity provision of the 

Vehicle Rental Agreement is enforceable and that C&C is liable to Hogan. By granting partial 

summary judgment in favor of Hogan, Judge C.D. has obviously determined the intent of the 

parties and that, at the time of the agreement, Hogan's damages were foreseeable. Judge C.D. 

interpreted paragraph 8 of Hogan and C&C's agreement to mean that C&C shall, without 

exception, indemnify Hogan for "all of its damages, losses, liabilities, costs, attorneys' fees and 

expenses incurred as a result of the Wrongful Death Action described in plaintiff's first amended 

petition and motion for partial summary judgment." In using this language to demonstrate her 

interpretation of paragraph 8 as well as being well aware of Hogan's indemnification agreement 

with ATC, Judge C.D. clearly contemplated all of Hogan's damages and decided C&C's liability, 

and did not limit Hogan's damages in any way. Judge C.D. used the word "all," 
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thereby including, but not limiting to, Hogan's "CLAIMS" under paragraph 8 as Hogan's 

attorneys' fees and expenses related to Greensfelder as well as Hogan's losses, liabilities and 

costs related to A TC, both of which were "incurred as a result of the Wrongful Death Action 

described in plaintiff's first amended petition and motion for partial summary judgment." These 

'·CLAIMS" are "WITH RESPECT TO" the "USE OR OPERATION" of the vehicle involved in 

the Wrongful Death Action. Here, Judge C.D. having decided that C&C is so obliged, this Court 

is then left only to determine the amount of those "damages, losses, liabilities, costs, attorneys 

'fees and expenses." 

18. Nevertheless, to the extent there exists a different interpretation of Judge C.D.'s

Order which does not so plainly contemplate Hogan's damages and define Hogan's "CLAIMS" 

as attorneys' fees and expenses related to Greensfelder as well as damages, losses, liabilities and 

costs related to A TC, this Court then on its own must interpret paragraph 8 to determine the 

source, if any, and amount, if any, of Hogan's damages. To interpret paragraph 8, the Court 

must ascertain the intent of the parties and to give effect to that intention. See DeBaliviere Place 

Ass'n v. Veal, 337 S.W.3d 670, 676 (Mo. bane 2011). To determine the intent of the parties to a 

contract, courts must read the contract's words in the context of the whole contract and give 

those words their plain, ordinary and usual meaning. Id.; see also State ex rel. Vincent v. 

Schneider, 194 S.W.3d 853 (Mo. bane 2006). Moreover, where the language of a contract is 

unambiguous, courts must determine the intent of parties from the contract alone. DeBaliviere 

Place Ass'n v. Veal, 337 S.W.3d 670, 676 (Mo. bane 2011). Additionally, the Court enforces 

the provisions of contracts as written, and may not alter a contract by construction or read into a 

contract words that the contract does not contain. See Leonberger v. Mo. United Sch. Ins. 

Council, 501 S.W.3d I, 13 (Mo. Ct. App. E.D. 2016) (stating that courts give effect to the 
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parties' intent "by enforcing the contract as written"); Schneider v. Feeder's Grain and Supply, 

Inc., 24 S.W.3d 739, 741 (Mo. Ct. App. E.D. 2000) ("We are bound to enforce a contract as 

written if its terms are unequivocal, plain, and clear"); See Textor Const., Inc. v. Forsyth R-III 

Sch. Dist., 60 S.W.3d 692, 987-98 (Mo. Ct. App. S.D. 2001). 

19. Here, this Court finds that, based on contract interpretation rules, Hogan is 

entitled to both its own attorneys' fees and expenses incurred through Greensfelder as well as 

ATC's attorneys' fees and expenses incurred through Beeler Walsh's defense of ATC. In 

ascertaining the parties' intent as to paragraph 8, the Court reads paragraph 8 in the context of 

the whole contract, gives the terms therein their plain, ordinary and usual meaning, and finds that 

the language of paragraph 8 is unambiguous. Paragraph S's first line, "[e]xcept to the extent of 

insurance payments actually received and retained by Hogan," unmistakably means, and the 

parties unquestionably intended, that Hogan cannot recover double payments from both an 

insurance company and C&C. In other words, Hogan cannot recover that amount which 

insurance has paid. 

In the case at bar, neither Hogan nor C&C presented any evidence that Hogan has 

received and retained insurance payments. Without evidence of said insurance payments, this 

Court cannot speculate on the possibility of whether payments will or will not be paid, nor does 

paragraph 8 allow the Court to speculate. That Hogan has purportedly filed suit in a different 

venue is irrelevant and speculative, and not contemplated whatsoever by the plain meaning of the 

language of paragraph 8. Moreover, the language of paragraph 8 does not mandate any order for 

Hogan's receipt of payments or indemnification, or that insurance must pay first, or that Hogan 

must receive from insurance first. Undoubtedly, the plain and ordinary terms of paragraph 8 do 

not require Hogan to first exhaust all efforts to collect insurance proceeds before C&C's 
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obligations under the indemnity provision are determined. Most telling and supportive of this 

Court's obvious interpretation of the parties' intent that C&C indemnify Hogan, in the context of 

the whole contract, is paragraph 6(b) of the Vehicle Rental Agreement, where the parties confinn 

C&C's unlimited liability regardless of insurance provided. To be sure, Hogan and C&C utilized 

language in the agreement to ensure that C&C would indemnify Hogan. 

Furthermore, the remaining language of paragraph 8 is equally plain and unambiguous, 

and demonstrates the parties' intent that C&C indemnify Hogan herein. Paragraph 8 requires 

that C&C shall indemnify Hogan for "ALL CLAIMS WITH RESPECT TO[ ... ] USE OR 

OPERATION OF ANY VEHICLE, [ ... ] regardless of fault, including without limitation damages, 

losses, liabilities, fines and/or citations, costs, and attorney's fees and expenses." Hogan's 

demand for its attorneys' fees and expenses related to Greensfelder is a "CLAIM" and 

"attorney's fees and expenses," and Hogan's demand for ATC's attorneys' fees and expenses 

related to Beeler Walsh is also a "CLAIM," "damage," "loss," "liability" and "cost." Paragraph 

8's specific reference to "attorney's fees and expenses" obviously covers those amounts related 

to Greensfelder, but the overall application of expansive terms such as "claims," "losses," 

"liabilities," and "costs," by definition, most certainly encompasses not only the attorney's fees 

and expenses incurred through Greensfelder but also ATC's attorneys' fees and expenses 

incurred through Beeler Walsh. Merriam-Webster Dictionary defines "liability" as a "pecuniary 

obligation" or "debt"; "loss" as a "decrease in amount, magnitude or degree"; and, "cost" as 

"expense[ s] incurred in a judicial process." Hogan's attorneys' fees and expenses incurred 

through Greensfelder as well as ATC's attorneys' fees and expenses incurred through Beeler 

Walsh undeniably fall within all of these definitions, and the parties' use of these broad terms 

shows that Hogan's damages herein were contemplated. 
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Moreover, this provision to include all of Hogan's claims and so broadly regardless of 

fault and without limitation clearly shows the parties' intent to obligate C&C to indemnify 

Hogan for damages such as those related to Greensfelder and A TC, and incurred as a result of 

the "USE OR OPERATION" of the vehicle by the C&C driver employee at issue in the 

Wrongful Death Action. Additionally, the upper-case lettered last line of the paragraph ensures 

C&C's comprehensive and unequivocal liability whatsoever by requiring indemnification 

"EVEN IF HOGAN IS NEGLIGENT OR A VEHICLE IS DEFECTIVE." Accordingly, the 

parties' use of all of these broad terms demonstrates that Hogan's damages -- even those related 

to a third party pursuant to an indemnification agreement -- were foreseeable and that the parties 

intended that C&C indemnify Hogan for those damages. 

One more point. Equally important to the plain, ordinary and unambiguous meaning of 

the terms within paragraph 8 is that which paragraph 8 does not state, and this Court will. not 

read into the contract words that the contract does not contain. For example, Paragraph 8 is 

simply written and extremely broad, and does not limit Hogan's claims to only those attorneys' 

·fees and expenses incurred by the attorney provided by C&C's insurance carrier, Liberty Mutual.

Likewise, Paragraph 8 does not limit only those legal fees and expenses incurred by Hogan in its

own defense of the Wrongful Death Action. Furthermore, paragraph 8 does not require any

breach before its invocation. Undoubtedly, paragraph 8 does not prohibit Hogan's claims based

upon a third party's indemnification.

20. Hogan has identified some of its damages as the defense costs for services

provided by Greensfelder. These costs undisputedly totaled $158,085.85: attorney's fees were 

$150,025.50, and expenses were $8,060.35. Six Greensfelder attorneys billed at various hourly 

rates: officer D.W. billed between $355 to $375 per hour; officer E.S. billed at 
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$385 per hour; officer K.H. billed between $355 to $365 per hour; officer D.B.G. billed at $525 

per hour; officer D.N. billed at $330 per hour; and associate S.A. billed between $220 to $230 

per hour. Three Greensfelder paralegals also billed time to Hogan's defense. Their hourly rates 

were between $150 to $170 per hour. The total number of hours expended by Greensfelder 

timekeepers was 440. Of these, D.W. spent 334.8 hours defending Hogan in the Wrongful 

Death Action. No insurance company has paid or reimbursed Hogan for Greensfelder' s defense 

costs. 

21. Hogan has also identified the balance of its damages as the A TC's expenses

incurred through Beeler Walsh. These defense costs totaled $102,709.59. Beeler's insurance 

hourly rate was approximately $150 per hour and M's rate was approximately $130 per hour. 

ATC's defense costs totaled $102,709.59: attorney's fees were $93,138.05, and expenses were 

$9,571.54. The total number of hours expended by Beeler Walsh timekeepers was 666.50. On 

ATC's behalf, Beeler has fonnally demanded Hogan to indemnify ATC as provided in their 

agreement. Whether or not ATC's fees have been paid by its own insurance company is 

irrelevant and does not prevent A TC from maintaining a claim against Hogan. A TC retains the 

legal title to this claim and can pursue it against Hogan. See Keisker v. Farmer, 90 S.W.71, 74 

(Mo. bane 2002) ("In subrogation, the insured retains legal title to the claim. By paying the 

insured, the insurer has a right to subrogation") (internal citations omitted). Nevertheless, by 

offering evidence herein of ATC's defense costs and arguing that said costs are included with 

its own Wrongful Death Action defense costs as "CLAIMS" pursuant to paragraph 8 of its 

Vehicle Rental Agreement with C&C, Hogan has effectively acknowledged and admitted its 

liability to A TC under their separate agreement. 
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22. While this Court , finds that attorneys' fees and expenses incurred through

Greensfelder and Beeler Walsh are covered as "CLAIMS" under paragraph 8, this Court must 

nevertheless determine whether said attorneys' fees are refsonable. It is well-settled in Missouri 

that the determination of the reasonableness of these \ attorneys' fees is within the sound 
! . I 

discretion of the trial court. Gilliland v. Mo. Athletic d1ub, 273 S.W.3d 516, 523 (Mo. bane 

2009). The "trial court is considered an expert on the necessity, reasonableness, and value of an 

attorney's services." Kaminsky v. Kaminsky, 29 S.W.3d 388, 390 (Mo. Ct. App. E.D. 2000). 

When determining the reasonableness of an award of attorney's fees, Missouri courts consider 

the following factors: 

(1) the rates customarily charged by the attorneys in the case and by
other attorneys in the community for similar services; (2) the
number of hours reasonably expended on the litigation; (3) the
nature and character of the services rendered; (4) the degree of
professional ability required; (5) the nature and importance of
the subject matter; (6) the amount involved or the result ·
obtained; and (7) the vigor of the opposition. Gilliland, 273
S.W.3d at 523; see also Berry v. Volkswagen Group of Am.,
Inc., 397 S.W.3d 425,431 (Mo. bane 2013).

Moreover, the "most critical factor is the degree of success obtained." De Walt v. Davidson Serv 

Air, Inc., 398 S.W.3d 491, 506 (Mo. Ct. App. E.D. 2013) (quoting Trout v. State, 269 S.W.3d 

484,488 (Mo. Ct. App. W.D. 2008)). 

23. Here, the Court finds that the attorneys' fees and expenses incurred through 

Greensfelder and Beeler Walsh are reasonable. The rates charged by both firms are near or 

below the rates of other comparable attorneys and paralegals for similar services. In support 

thereof, Hogan offered, among other things, the Court's expertise, D.W.'s testimony, J.B.'s 

testimony and the Missouri Lawyers Weekly 2017 Billing Rates list, which is admissible as a 

hearsay exception as a market quotation, current price or commercial and professional list or 
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directory. See Modem Graphics, Inc. v. Belger Cartage Services, Inc., 668 S.W.2d 111, 114 

(Mo. Ct. App. W.D. 1984); see also Baker v. Atkins, 259 S.W.2d 16, 21 (Mo. Ct. App. 1953); 

see also Berey v. Volkswagon Group of America, Inc., 397 S.W.3d 425, 437 (Mo. bane 2013) 

(Stith, J., dissenting). In fact, other than objecting to Hogan's offer of the aforementioned Billing 

Rates list, C&C Produce did not argue or otherwise present evidence at the damages hearing that 

these rates were unreasonable. 

Also, Greensfelder's and Beeler Walsh's fees and expenses are reasonable when 

considering the other Gilliland factors as set forth above. At the time of her tragic death, 

deceased Plaintiff S.M. was a wife, mother of four, grandmother and youth minister. C&C's driver 

employee, whose liability seemed clear, was allegedly impaired by methamphetine-induced 

withdrawal fatigue at the time of the accident. Plaintiff's counsel was a skilled and experienced 

personal injury lawyer with a reputation for obtaining multi-million dollar verdicts. Liberty 

Mutual's policy was only $1,000,000 and did not cover exemplary or punitive damages. Plaintiffs 

demand was $35,000,000. C&C and its driver employee settled with plaintiffs for the full policy 

limits only days before trial without obtaining a release for Hogan or ATC. Liberty Mutual 

reserved its right to seek reimbursement of J.F.'s fees from Hogan. Also, Liberty Mutual 

purportedly had hired another attorney, A.T., to represent ATC, but at some point A.T. ceased 

attending depositions and was no longer participating. In light of the above, Hogan and ATC had 

every right to ensure its legal and financial interests were protected. Attorneys and paralegals at 

both Greensfelder and Beeler Walsh performed the essential tasks and legal work necessary for 

this type of extensive litigation. The potential financial impact on both Hogan and ATC at the 

time was profound, which required the highest degree of professional ability that Greensfelder and 

Beeler Walsh 
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obviously delivered. Accordingly, the Court finds that the fees and expenses incurred to achieve 

the successful result in the Wrongful Death Action were not only reasonable but necessary. 

JUDGMENT/ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by this Court as 

follows: 

1. Judgment is herein entered in favor of Plaintiff Hogan and against Defendant 

C&C for Plaintiff Hogan's damages in the total amount of $260,795.44, which is the sum total of 

$158,085.85 (attorneys' fees and expenses incurred through Greensfelder) plus $102,709.59 

(ATC's attorneys' fees and expenses incurred through Beeler Walsh), plus court costs;' 

2. Defendant's Motion for Judgment at the close of Plaintiffs Evidence pursuant to 

Rule 73.0l(b) is DENIED; 

3. Defendant's Motion for Directed Verdict at the Close of All of the Evidence is 

DENIED; 

4. Defendant's Motion for Judgment regarding Plaintiffs claims for its attorneys' 

fees and expenses is DENIED; 

5. Defendant's Motion for Judgment on Plaintiffs claim for damages related to 

ATC's attorneys' fees is DENIED; 

6. Plaintiffs oral motion for judgment regarding Plaintiffs claim for ATC's 

attorney's fees and costs is GRANTED; 

I Although Hogan pleads three counts in the Amended Petition, the damages are the same for 
each and, therefore, the damages award merges. See McGuire v. Kenoma, LLC, 375 S.W.3d 
157, 177 (Mo. Ct. App. W.D. 2012) (A single transaction may invade more than one right, and 
the party injured may sue on more than one theory of recovery. If the damages for two or more 
causes of action are the same, then the damages award merges.). 
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7. Plaintiff is granted leave to file a request for attorneys' fees and expenses incurred 

herein within thirty (30) days; and, 

8. Costs are taxed against Defendant C&C. 

SO ORDERED: 

DATED: 

Attorneys of record 
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