
IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI 
AT INDEPENDENCE 

KW and QW 

Plaintiffs, 

vs. 

WELLS FARGO BANK, NA, et al. 
Defendants. 

) 

) 

) 

) 
) 

) 

) 

) 

 

Division S 

JUDGMENT 
(Defendant K&M, L.C.) 

The Court takes up Defendant K&M, L.C.'s (hereinafter "Defendant 

K) Motion for Summary Judgment on all Claims of Plaintiffs' First Amended Petition filed 

September 29, 2017. Defendant K filed its Suggestions in Suppo1t of its Motion for Summary 

Judgment on all Claims of Plaintiffs' First Amended Petition on September 29, 2017. Plaintiffs' 

Suggestions in Opposition to Wells Fargo Bank, NA's Motion for Summary Judgment and 

Defendant K's Motion for Summary Judgment was filed October 27, 2017. On October 27, 2017, 

Plaintiffs' filed their Reply to Defendant K's Statement of Uncontroverted Material Facts. On 

October 27, 2017, Plaintiffs' filed their Statement ofUncontroverted Facts in Response to Wells 

Fargo Bank, NA and Defendant K's Motion for Summary Judgment. Defendant K's Reply in 

Support of its Motion for Summary Judgment was filed November 13, 2017. On November 27, 

2017, Defendant K filed its Supplemental Suggestions in Support of its Motion for Summary 

Judgment on all Claims of Plaintiffs' First Amended Petition. On December 6, 2017, Plaintiffs 

filed their Reply to Defendant K' s Supplemental Suggestions in Support of its Motion for 

Summary Judgment on all Claims of Plaintiffs' First Amended Petition. 

Summary judgment is appropriate when the moving party has demonstrated, on the basis 

of facts as to which there is no genuine dispute, a right to judgment as a matter of law. ITT 

Commercial Fin. Corp. v. Mid-America Marine Supply Corp., 854 S.W.2d 371, 376 (Mo. bane 

1993). On a motion for summary judgment, the non-movant has the benefit of all reasonable 

inferences and the record is viewed in the light most favorable to the non-movant. Id. When 

considering a motion for summary judgment, the movant bears the burden of establishing a right 



to judgment as a matter of law on the record as submitted. Id. Any evidence in the record that 

presents a genuine issue as to the material facts defeats the movant's prima facie showing. Id. A 

genuine issue of material fact, for purposes of summary judgment, is a dispute that is real and not 

merely argumentative, imaginary or frivolous. Hargis v. JLB Corp., 357 S.W.3d 574 (Mo. 2011). 

A genuine issue of material fact does not exist unless the record contains competent evidence that 

two plausible, but contradictory accounts, of essential facts exist. Grissom v. First Nat. Ins. 

Agency, 364 S.W.3d 728, 732 (Mo. App. S.D. 2012). 

Pursuant to Missouri Supreme Court Rule 74.04(c)(2), on a motion for summary 

judgment, the nonmoving party may not rest upon mere allegations or denials of pleadings, but 

must use affidavits, depositions, answers to interrogatories, or admissions on file to demonstrate 

the existence of specific facts showing that there is a genuine issue for trial. Rees v. Ryan's Family 

Steakhouse, Inc. 19 S.W.3d 749 (Mo. App. S.D. 2000). See also, Nall v. Highway and Transp. 

Employees' and Highway Patrol Retirement System, 943 S.W.2d 708 (Mo. App. W.D. 1997). The 

requirements of Rule 74.04(c)(2) are mandatory. Jordon v. Peet, 409 S.W.3d 553,558 (Mo. App. 

W.D. 2103). A response to a statement of uncontroverted fact that does not comply with the

requirements of Rule 74.04(c)(2) is an admission of the truth of that numbered paragraph. Cent. 

Trust & Inv. Co. v. Signalpoint Asset Mgmt., LLC, 422 S.W.3d 312 (Mo. 2014). 

Based upon the pleadings and record before the Court, the Court makes the following 

findings of fact, conclusions of law and judgments: 

FINDINGS OF FACT 

The Court finds no genuine dispute as to the following facts in this case: 

I. The K firm (K&M, L.C.) is a Missouri limited liability

company, organized and created on April 25, 1996. 

2. At all times pertinent, including September 2006, management of the K firm was 

vested in its managers, WK and GM 

3. K&M, L.C.'s Operating Agreement sets forth that the "Manager's authority shall 

include, without limitation, the authority to: ... Employ employees, supervisors, and other agents 

on behalf of the Company ... " 



4. On May 21, 2004, Plaintiff KW signed a Note promising to pay the lender Wells 

Fargo Bank, N.A. ("Wells Fargo") for a loan on the Property at issue located at  

Avenue, Kansas City, Missouri  

5. On May 21, 2004, Plaintiffs KW and QW signed the Deed of Trust securing 

Wells Fargo's interest in the Property at issue which was recorded in the Recorder's Office of 

Jackson County, Missouri. 

6. The Deed of Trust indicates that the Trustee is AS.

7. The Deed of Trust also states:

24. Substitute Trustee. Lender, at its option, may from time to 

time remove Trustee and appoint a successor trustee to any Trustee 

appointed hereby by an instrument recorded in the county in which 

this Security Instrument is recorded. Without conveyance of the 

Property, the successor trustee shall succeed to all the title, power 

and duties conferred upon Trustee herein and by Applicable Law. 

8. Wells Fargo was the legal holder and owner of the Deed of Trust and had possession 

of the note at issue in September of 2006. 

9. In July 2006, Plaintiffs were in default on their loan, so Wells Fargo sent a demand 

letter to Kenneth Wesley. 

10. Plaintiffs have remained in default on their loan since July 2006, and although 

Plaintiff KW does not recall when he went into default, it was prior to the September 26, 2006 

foreclosure sale. 

11. On May 8, 2004, Wells Fargo granted WK and GM of the firm K&M, L.C. a 

Limited Power of Attorney, which was recorded in the Recorder's Office of Jackson County, 

Missouri on May 24, 2004. 

12. On January 27, 2005, Wells Fargo granted WKand GM of the firm K&M, L.C. 

another Limited Power of Attorney, which was recorded in the Recorder's Office of Jackson 

County, Missouri on February 23, 2005. 



13. Both recorded Limited Powers of Attorney executed by Wells Fargo were in effect 

in September 2006 as well as others and each granted WK "attorney-in-fact full power and 

authority to do and perform all and every act and thing whatsoever... and ... to conduct 

foreclosures for Wells Fargo ... ". 

14. As set forth in the appointment of successor trustee recorded on September 6, 2006 

in the Recorder's Office of Jackson County, Missouri, K&M, L.C. was appointed Successor 

Trustee by Wells Fargo, and AS was removed as Trustee. 

15. Notice of the foreclosure sale was published and printed in the local newspaper 

twenty-one (21) days prior to the September 22, 2006 foreclosure sale. 

16. Notice of the foreclosure sale was mailed to QW and KW on August 21, 2006 and 

on August 22, 2006 by Certified United States Mail, over twentyone (21) days prior to the sale. 

17. AF was a W-2 employee of K&M, L.C., hired by the K firm who trained her to be 

its sales crier. 

18. The trustee was K&M, L.C. appearing through AF at the KW & QW foreclosure 

sale. 

19. AF would appear and cry foreclosure sales as a duly authorized representative of 

K&M, L.C. 

20. AF received and followed the K Firm's schedule to know what sales to call and 

followed the written instructions and information from the K firm for crying the W foreclosure 

sale. 

21. AF was authorized by K&M, L.C. to call the foreclosure sale at issue in the case 

on behalf of K&M, L.C., the successor trustee. 

22. When AF called the KW foreclosure sale, she acted on behalf of K&M, L.C., the 

successor trustee. 

23. AF was acting within the scope of authority conferred by the K firm, and 

represented the K Firm on September 22, 2006, when she cried the foreclosure sale. 

24. AR understood that she was crying the sale as an authorized agent of the K firm, 

and was acting within her express authority on September 22, 2006 when she cried the foreclosure 

sale. 



25. AF publicly announced that she was crying the sale "appearing on behalf of K&M, 

L.C., successor to K& M Trustee Company, L.C. Successor Trustee" on September 22, 2006, 

when she cried the foreclosure sale. 

26. Never on AF's own authority did she call a sale, but only called sales if the K firm 

said to call it while representing the K firm. 

27. The W foreclosure sale was postponed for seven (7) days to September 22, 2006 for 

loss mitigation. 

28. When the September 22, 2006 foreclosure sale was completed, AF called in and faxed 

the sale results back to the K Firm and she then entered the sales data directly into the Trustee's 

Case Management System. 

29. Wells Fargo was the highest and prevailing bidder at the foreclosure sale, with its bid 

of $49,481.75, but as the crier, AF had no involvement in whether or not the sale proceeds would 

go back to the borrower or go to the lender. 

30. Wells Fargo "credit bid" at the sale, i.e., funded its bid obligation by applying a credit 

for the amount of its bid against the W's pre-existing indebtedness to Wells Fargo on the 

mortgage loan. 

31. The K firm issued the Successor Trustee's Deed on September 26, 2006 and recorded 

it in the Recorder's Office in Jackson County, Missouri. 

32. The Successor Trustee's Deed was signed "K&M, L.C. by SK, Authorized 

Representative. 

33. SK was authorized by the K firm to execute the Successor Trustee's Deed on behalf 

of the K firm. 

34. On September 16, 2016, Plaintiffs filed this lawsuit seeking to set aside the 

foreclosure sale to restore their status as the property owners. 

Plaintiffs admitted as true all facts listed above except those numbered 18, 19, 21, 22, 23, 

24, 26, 29 and 30. In its review, the Court has given the Plaintiffs the benefit of all reasonable 

inferences and viewed the exhibits and record in the light most favorable to Plaintiffs. However, 

there is no plausible interpretation of the exhibits and record that provides information or evidence 

that controvert the facts listed above. Therefore, Plaintiffs have failed to demonstrate specific facts 

that show there is a genuine dispute as to any of the above listed facts. 



CONCLUSIONS OF LAW 

Defendant K contends the Plaintiffs' claims are barred by the statute of limitations. The 

relevant date of when the time period began for purposes of the statute of limitation is not 

disputed. Both Defendant K and Plaintiffs agree that all of Plaintiffs claims relate to the date of 

the foreclosure sale, September 22, 2006. The original petition was filed on September 16, 2016. 

If the applicable statute of limitations is ten years in this case, Plaintiffs' claims are not barred. 

Defendant K contends the applicable statute of limitations in this action is five years 

pursuant to Section 516.1201 because Plaintiffs claims are truly claims of wrongful foreclosure. 

According to Plaintiffs, the applicable statute of limitations is ten years under Section 516.010 or 

Section 516.110 because Plaintiffs' claim is a quiet title action and not a claim for wrongful 

foreclosure. 

Plaintiffs admit the loan was in default and there was a right to foreclose, but challenge the 

foreclosure sale as void. Specifically, Plaintiffs First Amended Petition prays this Court: set aside 

the Successor Trustee's Deed; declare said deed to be void and fmd no foreclosure sale took 

place; and declare Plaintiff KW as the legal owner of the real estate. 

Plaintiffs' claims are not an action for wrongful foreclosure. Since Defendant Wells Fargo 

had the right to foreclose, there is no tort cause of action for wrongful foreclosure. Dobson v. 

Mortgage Electronic Registration Systems, Inc., et al., 259 S.W.3d 19, 22 (Mo. App. E.D. 2008). 

The Court in Dobson opined "If the mortgagee did have the right to foreclose, but the sale was 

otherwise void or voidable, then the remedy is a suit in equity to set the sale aside." Id. Plaintiffs' 

First Amended Petition seeks precisely the same equitable relief described in Dobson, the 

recovery of the subject real estate based upon a void foreclosure sale. The applicable statute 

oflimitations is ten years pursuant to Section 516.010. See also Basye v. Fayette R-111 School 

District Board of Ed., 150 S.W.3d 111, 115 (Mo. App. W.D. 2004) ("An action to quiet title is 

governed by the ten year statute oflimitations contained in section 516.010."). Plaintiffs' claims 

are not barred by the applicable statute of limitations. 

Plaintiffs' first argument for voiding the foreclosure sale is that no documents were provided to 

Plaintiffs or recorded to show how WK became Attorney-in Fact to make 

'All statutory references are to the most current supplement of the Missouri Revised Statutes unless otherwise 
stated. 



the appointment of the successor trustee. Plaintiffs contend the delivery of such documents to 

Plaintiffs or the recording of same is required by Section 442.360. Regardless of whether or not 

Section 442.360 requires the recording of such documents, Defendant Wells Fargo's Limited 

Powers of Attorney granting WK the authority to act as its attorney-in fact with the power to make 

the appointment of a successor trustee was recorded as set forth above in the Court's findings of 

fact. Specifically, these documents were recorded with Recorder's Office of Jackson County, 

Missouri prior to the foreclosure sale. 

Under the clear terms of the Deed of Trust, Wells Fargo, as lender, had the right to 

appoint a successor trustee. Therefore, WK had the authority to remove AS as Trustee and appoint 

Defendant K as successor trustee through the duly executed and recorded appointment of 

successor trustee. 

Plaintiff also claims the foreclosure sale should be declared void because none of 

Defendant K' s members or managers were physically present at the foreclosure sale to call the 

sale as trustee. Plaintiffs contend that one of Defendant K's members or managers were required 

to be physically present at the foreclosure sale because Defendant K is a limited liability 

company. Plaintiffs do not offer any Missouri case law to support this contention. Corporations 

and limited liability companies are artificial beings and must act through an agent or employee. 

Southerlandv. Southerland, 348 S.W.3d 84, 92 (Mo. App. W.D. 2011). Additionally, Section 

347.177 permits limited liability companies to appoint and act through authorized agents. 

Furthermore, Sections 443.350 and 456.8-807 contradict Plaintiffs argument in this regard. Under 

Section 443.350, broad authority is vested in business entities to act as trustees. Section 456.8- 

807 specifically authorizes a trustee to delegate its duties and powers to an agent. Accordingly, 

Defendant K was present to cry the foreclosure sale when its duly appointed agent and employee, 

AF, appeared and cried the foreclosure sale. 

In support of Plaintiffs' argument, Plaintiffs' rely on the holdings in Citizens Bank of 

Edina v. West Quincy Auto Auction, Inc., 742 S.W.2d 161 (Mo. 1987) and Polliham v. Reveley et 

al., 81 S.W. 182 (Mo. 1904). However, the holdings in Citizens Bank and Polliham are 

distinguishable from this action because those two cases do not involve the examination of a 

corporation as a trustee. Id. This important distinction makes Citizens Bank and Pol/iham 

inapplicable to the facts of this action. 



The same analysis and application of Missouri agency law must apply to Plaintiffs' claim 

that a member or manager of Defendant K was required to be present to oversee or supervise 

AnF while she cried the foreclosure sale. 

Finally, Defendant K is not a proper party to this action. A deed of trust does not vest 

title in the trustee. Libbyv. Uptegrove, 998 S.W.2d 131,132 (Mo. App. W.D. 1999). There are no 

facts in the record that establish Defendant K has any ownership rights or interest in the property. 

THEREFORE, for the reasons stated herein, as well as the reasons set forth in Defendant 

K's pleadings, Defendant K is entitled to judgment as a matter of law as to the claims set forth 

in Plaintiffs' First Amended Petition. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that judgment is 

entered in favor of Defendant K&M, L.C. and against Plaintiffs KW and QW; 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the costs of 

Defendant K&M, L.C. associated with this action are assessed against the Plaintiffs KW and 

QW; 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the filing fee of 

this action is assessed against Plaintiffs KW and QW. 

IT IS SO ORDERED, ADJUDGED AND DECREED. 

December 8, 2017 

JUDGE JAMES F. KANATZAR 




