
IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI 
AT KANSAS CITY 

STATE OF MISSOURI  ) 
 Plaintiff,  )    
vs.   ) CASE NO: 1416-CR03561 
   ) DIVISION 11 
TYRONE A. SCOTT-EL,    ) 
 Defendant.  ) 
     

ORDER DENYING DEFENDANT’S MOTION TO DISMISS 
COUNT ONE OF COMPLAINT 

FOR VIOLATING DEFENDANT’S CONSTITUTIONAL RIGHT TO BEAR ARMS 

On this 25th  day of March, 2015, this Court considers Defendant’s Motion to Dismiss Count 

One of Complaint for Violating Defendant’s Constitutional Right to Bear Arms.  After considering 

Defendant’s Motion, the State’s Response to Defendant’s Motion and the arguments of counsel, the 

Court DENIES Defendant’s Motion for the reasons set forth below. 

BACKGROUND

On October 14, 2015, the State of Missouri (hereinafter the “State”) filed a Complaint with 

this Court alleging in the first Count that Defendant on September 26, 2014 committed the class D 

felony of unlawful use of a weapon by carrying concealed upon his person a Smith & Wesson 9 mm 

handgun, a weapon readily capable of lethal use, in violation of Section 571.030.1(1) of the Revised 

Statutes of Missouri (hereinafter “RSMo”).  In the second and final Count, the State alleged that 

Defendant committed the class A misdemeanor of resisting a lawful stop.   

On November 6, 2014, Defendant filed his Motion to Dismiss Count One of Complaint for 

Violating Defendant’s Constitutional Right to Bear Arms.  Specifically, Defendant alleges in his 

motion that Section 571.030 of the RSMo violates Article I, Section 23 of the Missouri Constitution 

as amended by Constitutional Amendment Number 5 (hereinafter “Amendment 5”).  On August 5, 

2014, the voters of the State approved Amendment 5 amending the Missouri Constitution provision 
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addressing the right to bear arms.  Among other changes, Amendment 5 deleted a provision in the 

Missouri Constitution which specifically allowed concealed weapons to be restricted and regulated 

by the State.  The Defendant argues this change to the Missouri Constitution makes Section 571.030 

restrictions on carrying concealed weapons unconstitutional. 

Subsequently, on November 7, 2014, the Grand Jurors of Jackson County, Missouri returned 

a two Count Indictment charging Defendant with the exact same offenses alleged in the Complaint.  

Defendant did not renew his motion to dismiss after the Indictment was returned.  However, the 

State filed a response in opposition to Defendant’s motion to dismiss after the Indictment was 

returned, and the Court heard arguments on the motion to dismiss on February 6, 2015.  All the 

parties agree that the Court should consider and address the legal arguments presented in the motion 

to assist the parties in pursuit and defense of the case. 

LEGAL ANALYSIS

On August 5, 2014, the voters of the State of Missouri passed Amendment 5 amending 

Article I, Section 23 of the Missouri Constitution. Prior to the passage of Amendment 5, Article I, 

Sections 23 read: 

The right of every citizen to keep and bear arms in defense of his home, person and property, 
 or when lawfully summoned in aid of the civil power, shall not be questioned; but this shall 
 not justify the wearing of concealable weapons. 

Following the passage of Amendment 5, Article I, Section 23 now reads: 

That the right of every citizen to keep and bear arms, ammunition, and accessories typical to 
 the normal function of such arms, in defense of his home, person, family and property, or 
 when lawfully summoned in aid of the civil power, shall not be questioned. The rights 
 guaranteed by this section shall be unalienable. Any restriction on these rights shall be 
subject  to strict scrutiny and the State of Missouri shall be obligated to uphold these rights 
and shall  under no circumstances decline to protect against their infringement. Nothing in this 
section  shall be construed to prevent the general assembly from enacting general laws which 
limit the  rights of convicted violent felons or those adjudicated by a court to be a danger to self 
or  others as a result of a mental disorder or mental infirmity. 
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Pursuant to Article XII, Section 2(b) of the Missouri Constitution, the effective date of Amendment 

5 was thirty days after the election or September 4, 2014 – twenty-two days before the State alleges 

Defendant illegally carried a concealed weapon.

State’s Response to Defendant’s Motion to Dismiss

In response to Defendant’s motion to dismiss, the State contends that the Missouri General 

Assembly did not intend to invalidate Section 571.030 when it placed Amendment 5 on the ballet.  

Specifically, the State argues that the legislature did not amend or remove Section 571.030 

prohibitions on carrying concealed weapons when it placed Amendment 5 on the ballet; therefore, 

the legislature did not intend to invalidate the restrictions on conceal carry.  The State also cites to 

numerous statements made by members of the legislature stating that they did not intend to upend 

firearm criminal violations by placing Amendment 5 on the ballet. 

In addition, the State argues that Section 571.030 is presumed valid, and the restriction on 

carrying a concealed weapons survives “strict scrutiny” constitutional analysis. Specifically, the 

State contends that the State has a compelling interest to prevent crime and promote public safety, 

and the restriction on carrying concealed weapons in Section 571.030 is narrowly tailored to meet 

this compelling interest.  

Legislative Intent

Constitutional provisions like statutes must be construed to give the provision the meaning 

intended by its creators. State v. Martin, 644 S.W.2d 359, 359 (Mo. banc 1983).  The intent should 

first be ascertained from the provision’s plain language.  State v. Cox, 836 S.W. 2d 43, 46 (Mo. Ct. 

App. 1992).  If the provision or language is ambiguous, the Court may rely on canons of 

construction such as the drafters’ intent and historical context to glean meaning, but this is 
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unnecessary when the plain language and meaning is clear. State v. Olten, 326 S.W.3d 137, 141 

(Mo. Ct. App. 2010).

The plain language and meaning of Article I, Section 23 following the passage of 

Amendment 5 is unambiguous.  The right to keep and bear arms is “unalienable” and 

“unquestionable.”  According to the provision, any limitation to this constitutional right is subject to 

“strict scrutiny.”  In addition, the removal of the concealed weapons exception to this provision 

provides plain and clear meaning. See Martin, 644 S.W.2d at 359 (“In examining the intent of the 

voters in adopting the amendment…, it is helpful to review previous changes that have occurred.) 

Statements made by members of the legislature and the fact that Section 571.030 was not removed 

or amended by the General Assembly in 2014 is unpersuasive when the language of Article I, 

Section 23 is so plain and clear.  Therefore, the State must establish that the restriction on carrying a 

concealed weapon contained in Section 571.030 satisfies strict scrutiny review. 

Strict Scrutiny

A statute is presumed to be constitutional, and the Court may only find a statute 

unconstitutional if the law “clearly contravenes a specific constitutional provision.” Weinschenk v. 

State, 203 S.W.3d 201, 210 (Mo. banc 2006). However, if the statute clearly conflicts with a 

constitutional provision, the Court must hold the statute invalid. Id.  Article I, Section 23 of the 

Missouri Constitution clearly states that the right to bear arms and keep firearms is unalienable and 

unquestionable, and any restriction to this right must satisfy strict scrutiny review from the courts.  

The prohibition on carrying a concealed weapon contained in Section 571.030 is a restriction on the 

right to bear arms.  Therefore, this statutory provision shall be deemed invalid unless it satisfies 

strict scrutiny review.  In order to satisfy strict scrutiny review, the restriction to the right to bear 

arms must serve a compelling state interest and must be narrowly tailored to address that interest. Id.
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at 211.

The State has a compelling interest in public safety to support the prohibition on carrying a 

concealed weapon. Public safety is advanced by prohibiting bad characters from carrying concealed 

upon their person firearms which could be unconcealed at a moment’s notice on an unsuspecting 

victim. As noted by a Louisiana Court: 

Whereas assassination and attempt to commit the same, have of late been of such frequent 
occurrence as to become a subject of serious alarm to the peaceable and well disposed  
inhabitants of this state; and whereas the same is in a great measure to be attributed to the 
dangerous and wicked practice of carrying about in public places concealed and deadly 
weapons, or going to the same armed in an unnecessary manner…     

State v. Fluker, 311 S.2d 863, 865 (La. 1975).  Our own State courts have found the same public 

safety justification for concealed carry restrictions.  The Missouri Supreme Court stated “[t]he 

function of police power is to preserve the health, welfare and safety of the people by regulating all 

threats harmful to the public interest.” State v. Richard, 298 S.W.3d 529, 532 (Mo. 2009).  Carrying 

concealed weapons has been recognized as harmful to the public interest. State v. Jordan, 495 

S.W.2d 717, 720 (Mo. Ct. App. 1973). 

The main and sole purpose of § 564.610 [now § 571.030.1] is to break down the “pernicious 
and dangerous” habit of carrying concealed weapons to be used if it should become 
necessary, State v. Murray, 39 Mo.App. 127, 130 (1890), and to check and prevent, if 
possible, a practice which leads to woundings and injuries, State v. Hovis, 135 Mo.App. 544, 
116 S.W. 6, 7 (1909). The evil aimed at and attempted to be corrected by the general 
assembly is a serious one, and the intent at which the statute is aimed is to prohibit the 
carrying of a deadly and dangerous weapon concealed upon or about the person. State v. 
Hovis, supra, 116 S.W. at 7.  

Id.  Thus, the courts of this State recognize the public safety need for concealed carry restrictions, 

and a compelling government interest is established justifying restrictions on carrying concealed 

weapons.

 However, the State must also show that the concealed carry restriction to the right to bear 
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arms is the least restrictive means of achieving the State’s legitimate interest. McCullen v. Coakley,

134 S.Ct. 2518, 2540 (2014).  This requires the State to establish that the restriction to the right to 

bear arms is narrowly tailored to meet the State’s public safety interest.  Weinschenk, 203 S.W.3d at 

211.  The State has met this burden. 

 Section 571.030 and the restriction on carrying concealed weapons is not over-inclusive 

because it does not prohibit more conduct than necessary.  The State’s compelling interest is to 

protect the public from the dangers of concealed weapons; however, law bidding, peaceful citizens 

who have been properly trained on gun safety may not pose much of a threat to public safety when 

carrying a concealed weapon.  Likewise, there are circumstances when carrying a concealed weapon 

may not be a danger to public safety, such as transporting an unloaded firearm.  Section 571.030 

does not contain an absolute ban on carrying a concealed weapon, and specifically exempts those 

individuals and circumstances that pose little or no threat to public safety. 

Section 571.030 RSMo

Section 571.030.1(1) prohibits the carrying of a concealed firearm which is capable of lethal 

use.  The next six subsections of this lengthy statute sets forth exceptions to the prohibition of 

carrying a concealed firearm.  In brief, the statute excludes the following class of people from the 

prohibition on carrying a concealed firearm: 

1. All state, county and municipal peace officers; 

2. Wardens, superintendents and keepers of prions, penitentiaries and jails; 

3. Members of the Armed Forces or National Guard while performing their duty; 

4. Members of the State and federal judiciary; 

5. Any person authorized to serve process; 

6. Any federal probation officer or federal flight deck officer; 
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7. Any state probation or parole officer; 

8. Any corporate security advisor; 

9. Any coroner, deputy coroner, medical examiner or assistant medical examiner; 

10. Any prosecuting attorney, assistant prosecuting attorney, circuit attorney or assistant 

circuit attorney; 

11. Fire investigators with a concealed carry permit while performing their duty; and 

12. Any full time fire department or fire protection chief with a concealed carry permit 

while performing their duty. 

§ 571.030.2 RSMo. 

In addition, the statute provides for the following exceptions to the prohibition on carrying a 

concealed firearm: 

1. When transporting a firearm in a nonfunctioning or unloaded state; 

2. Any person nineteen years or older transporting a concealable firearm in the 

passenger compartment of a motor vehicle so long as the firearm is otherwise lawfully 

possessed;

3. Any member of the United States Armed Forces, or honorably discharged from the 

Armed Forces, eighteen years or older transporting a concealable firearm in the 

passenger compartment of a motor vehicle so long as the firearm is otherwise lawfully 

possessed;

4. Any person in possession of an exposed firearm in lawful pursuit of game; 

5. Any person possessing a firearm in his or her residence; 

6. Any person traveling in a continuous journey peacefully through the State; 

7. Any State employee possessing a firearm in the employee’s vehicle on the State’s 
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property provided the vehicle is locked and the firearm is not visible; and 

8. Any person participating in a school-sanctioned gun safety course, student military or 

ROTC course, or other school-sponsored or club sponsored firearm-related event. 

§§ 571.030.3, .6 and .7 RSMo.  Finally, the statute also excepts any person who has a valid 

concealed carry permit. § 571.030.4 RSMo.   

Section 571.101 RSMo

 Section 571.030.4 states “any person who has a valid concealed carry permit issued pursuant 

to sections 571.101 to 571.121” shall not be prosecuted for carrying a concealed weapon.  Section 

571.101 provides the following requirements for a person to obtain a valid concealed carry permit: 

1. Be at least nineteen years of age who is a citizen or permanent resident of the United 

States and has assumed residency in Missouri or is the spouse of a member of the Armed 

Forces stationed in Missouri; 

2. Be at least eighteen years of age and is a member of the Armed Forces, or honorably 

discharged from the Armed Forces, stationed in Missouri or has assumed residency in 

Missouri;

3. Has not pled guilty or found guilty of a felony offense; 

4. Has not pled guilty or found guilty of a misdemeanor offense involving crimes of 

violence within five years of seeking application; 

5. Has been convicted of two or more misdemeanor offenses involving driving while 

intoxicated or possession or abuse of a controlled substance within five years of seeking 

application;

6. Is not currently charged with a felony offense; 

7. Is not a fugitive from justice;  
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8. Has not been dishonorably discharged from the Armed Services; 

9. Has not engaged in a pattern of behavior documented in public or closed records that 

causes the sheriff to have a reasonable belief that the person presents a danger to himself 

or others; 

10. Is not adjudged mentally incompetent at the time of the application or five years prior 

to making application; 

11. Has not been committed to a mental health facility following a hearing at which the 

person was represented by counsel or other representative; 

12. Is not subject to a valid full order of protection which is still in effect; and 

13. Is not otherwise prohibited from possessing a firearm under Missouri or federal law.  

§ 571.101.2 RSMo.  In addition, a person must complete firearm safety training pursuant to Section 

571.111 RSMo in order to obtain a concealed carry permit. § 571.101.2 (10) RSMo. 

Section 571.111 RSMo

 In order to obtain a concealed carry permit, a person must take and pass a firearms safety 

course of at least eight hours taught by an instructor. § 571.111.2 RSMo.  The course must include: 

1. Handgun safety in the classroom, at home, on the firing range and while carrying the 

firearm; 

2. A physical demonstration performed by the person that demonstrates that the person 

possesses the ability to safely load and unload either a revolver or semiautomatic pistol; 

3. A physical demonstration performed by the person that demonstrates that the 

person’s marksmanship with either a revolver or semiautomatic pistol; 

4. The basic principles of marksmanship; 

5. Care and cleaning of concealable firearms; 
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6. Safe storage of firearms in the home; 

7. The Missouri requirements for obtaining a concealed carry permit from the sheriff; 

8. The laws relating to firearms; 

9. The Missouri laws relating to the justifiable use of force; and 

10. A live firing exercise or test while an instructor is present of sufficient duration for 

the person to fire a minimum of twenty rounds from either a revolver or a semiautomatic 

pistol from a standing position at a silhouette target from seven yards. 

§ 571.111.2 RSMo. 

By the Court’s count, the prohibition on carrying a concealed weapon in Missouri is limited 

in twenty or more different ways in Sections 571.030, 571.101 and 571.111.  As set forth above, 

these statutes identify twenty or more types of individuals and circumstances that do not pose a risk 

to public safety and allow weapons to be carried concealed.  In addition, these statutes authorize an 

even greater swath of individuals to carry a concealed weapon after taking and passing a gun safety 

course.  Thus, the concealed carry restriction to the right to bear arms contained in Section 571.030 

is narrowly tailored to meet the State’s compelling interest to protect public safety. 

For this reason, IT IS HEREBY ORDERED, that Defendant’s Motion to Dismiss Count 

One of Complaint for Violating Defendant’s Constitutional Right to Bear Arms is DENIED.

IT IS SO ORDERED.
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__March 25, 2015__    _______________________________ 
Date      W. Brent Powell 
      Circuit Court Judge


