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IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI 
AT KANSAS CITY 

 
   
STATE OF MISSOURI   
   Plaintiff,    
   
    Case No. 1416-CR03064-01 
v.   Division  9 
    
BRANDON B. HOWELL    
   Defendant.   
   
   

ORDER 

 

 On July 6, 2015, the State filed a Motion For In Camera Review And Protective Order 

For Defendant’s Kansas Department For Children And Families Investigative File.  On July 16, 

2015, Defendant Brandon B. Howell filed an Objection to the State’s Request.  For the following 

reasons, the State’s Motion is granted.   

 The State contends it seeks Defendant’s Kansas juvenile records as part of its 

investigation into aggravating and mitigating factors, and also so that it may fully respond to 

Defendant’s Second Request For Discovery seeking any “social service” records obtained by the 

State.  Attached to the State’s Motion is a letter from a staff attorney for the Kansas Department 

for Children and Families (“DCF”) stating it would comply with any order issued by this Court 

directing the DCF to produce Defendant’s records.   

The Defendant first objects arguing the State has no legitimate need to obtain 

Defendant’s Kansas juvenile records.  The duty to investigate is part of an attorney’s basic 

function.  More specifically, a prosecutor has a duty to fully investigate his case.  See Jones v. 

Quarterman, CIVIL ACTION NO. G-03-426, 2006 U.S. Dist. LEXIS 65466, *18 (S.D. Tex. 
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Aug. 1, 2006).   Further, Missouri Rule of Criminal Procedure 25.03 imposes an “affirmative 

duty … to take action to discover information which it does not possess,” including records 

created and maintained in other states.  Merriweather v. State, 294 S.W.3d 52, 56 (Mo. 2009) 

(internal quotation and citation omitted).  And, a prosecutor has an affirmative duty to disclose 

exculpatory evidence without any request from the defense. Middleton v. State, 103 S.W.3d 726, 

733 (Mo. 2003).   The Court finds the State’s request appropriate in light of its investigative 

duties.   

Defendant next argues this Court lacks jurisdiction to order a Kansas governmental 

agency to produce the records.  “Missouri courts recognize two kinds of jurisdiction: subject 

matter jurisdiction and personal jurisdiction.”  Clark v. Francis, 422 S.W.3d 369, 376-77 (Mo. 

Ct. App. 2013) (internal quotation and citation omitted).  “Subject matter jurisdiction, in contrast 

to personal jurisdiction, is not a matter of a state court’s power over a person, but the court’s 

authority to render a judgment in a particular category of case,” and “Missouri’s constitution is 

unequivocal in stating that circuit courts have original jurisdiction over all cases and matters, 

civil and criminal.”   Id. (internal quotations and citations omitted); Mo. Soybean Ass’n v. Mo. 

Clean Water Comm’n, 102 S.W.3d 10, 21-22 (Mo. 2003).  While Defendant does not indicate 

which type of jurisdiction he contends this Court lacks, the Court must assume he is claiming 

lack of personal jurisdiction.1  Clark, 422 S.W.3d at 377 (“[C]ourts of general jurisdiction have 

the authority to hear all types of actions, . . . and the location of the transaction or controversy is 

usually not determinative of subject matter jurisdiction.”).   

The distinction is important because personal jurisdiction, as the name indicates, is a 

matter of personal privilege and may be waived.  Id. at 376.  In this instance, if in fact the Court 

                                                 
1 This assumption is bolstered by Defendant’s argument that this Court has no authority to bind a 
nonresident.   
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lacks personal jurisdiction over the DCF, 2 it has been waived by the DCF, as is its right.  

Defendant argues the DCF staff attorney letter author “lacks authority” and is “mistaken,” but 

provides no support (legal, evidentiary, or otherwise) for this contention.3 Additionally, a third-

party generally lacks standing to challenge a document request issued to, or personal jurisdiction 

over, another.    See, e.g., Hard Drive Prods. v. Doe, No. C 11-01567 LB, 2011 U.S. Dist. 

LEXIS 130055 (N.D. Cal. Nov. 8, 2011) (no standing to challenge court’s personal jurisdiction 

over subpoenaed entity); Seven Arts Pictures, Inc. v. Jonesfilm, CIVIL CASE No. 09-4814, 

SECTION “I”, 2011 U.S. Dist. LEXIS 64370, *11-13 (E.D. La. June 17, 2011) (personal 

jurisdiction cannot be raised on their behalf by anyone else); Town of Simsbury v. Silver, 

CV054013486, 2006 Conn. Super. LEXIS 2912, *8-9 (Conn. Super. Ct. Oct. 3, 2006) (case law 

is clear; a person cannot gain standing by asserting the due process rights possessed by another 

individual); State v. Brown, 689 S.W.2d 63, 67 (Mo. Ct. App. 1985) (defendant had no standing 

to challenge a subpoena to the bank for production of her account records because the matters to 

be seized are the property or possessions of a third party).4  

While noting juvenile records are confidential, Missouri Courts have determined 

disclosure is permitted in criminal prosecutions.  State ex rel. White v. Gray, 141 S.W.3d 460, 

464-65 (Mo. Ct. App. 2004).  Precautions have been put in place to protect the parties from 

                                                 
2 Additionally, K.S.A. § 38-2212(e) provides that “a court of competent jurisdiction, after an in 
camera inspection, may order disclosure of confidential agency records . . . .”  Defendant has 
provided no authority holding that this Court would not qualify as  “a court of competent 
jurisdiction” under the statute.   
3 Obviously agencies act through individuals, and generally attorneys have the authority to bind 
their clients. 
4 It cannot be ignored that the juvenile records sought are personal to the Defendant, and Courts 
have determined a party may have standing to challenge subpoenas issued to third-parties if the 
information sought is irrelevant.  See, e.g., Nat’l Benefit Programs, Inc. v. Express Scripts, Inc., 
2011 U.S. Dist. LEXIS 137946, *9-10 (E.D. Mo. Dec. 1, 2011).   Thus, the Court considered the 
competing interests of the parties and put precautions in place prior to disclosure.  



Case no. 1416-CR03064-01 Page 4 of 5 09CVGENORD (8/2013) 

“fishing expeditions” and the production of irrelevant information.  Records are first inspected in 

camera by the Court prior to their release.  Id.  Additional restrictions may be put in place 

through a protective order.  Such procedures are consistent with the Kansas statute governing the 

release of DCF records.  See Kansas Stat. Ann. § 38-2212(e) (after in camera inspection, a court 

may order disclosure of confidential agency records pursuant to a determination that records are 

necessary for the proceedings of the court and otherwise admissible as evidence); Adkins v. TFI 

Family Servs., Case No. 13-2579-DDC-GLR, 2015 U.S. Dist. LEXIS 31718, *3-6 (D. Kan. Mar. 

16, 2015); P.S. & C.S. v. Farm, Inc., CIVIL ACTION 07-CV-2210-JWL, 2009 U.S. Dist. LEXIS 

30290, *23-27 (D. Kan. Apr. 6, 2009).   

Defendant finally argues Kansas Statute Section 38-2212(e) permits disclosure only if it 

is determined “that disclosure is in the best interests of the child” and that disclosure of such 

records is “never” in the best interest of a defendant.  First, information contained in such records 

is often disclosed and used by defendants in support of mitigating factors.  See, e.g.,  

Frazier v. Jenkins, 770 F.3d 485, 503 (6th Cir. Ohio 2014) (mitigation specialist uncovered 

school records, juvenile records, health records, and records from the Social Security 

Administration); Frierson v. Woodford, 463 F.3d 982, 984 (9th Cir. Cal. 2006) (counsel’s 

performance was deficient when he failed to review juvenile court records); ABA Standards for 

Criminal Justice, Standard 4-4.1 commentary, at 4-55 (2d ed. 1980) (defense counsel has duty to 

investigate defendant’s background, education, employment record, mental and emotional 

stability, and family relationships).  Thus, there are many circumstances in which disclosure of 

such records is in the best interest of a defendant.   

Second, Defendant’s position is contrary to the plain language of the statute.  The statute 

provides for disclosure if it is determined that the disclosure “is in the best interests of the child 



Case no. 1416-CR03064-01 Page 5 of 5 09CVGENORD (8/2013) 

who is the subject of the reports or that the records are necessary for the proceedings of the court 

and otherwise admissible as evidence.”  Kan. Stat. Ann. § 38-2212(e) (emphasis added).   The 

statute does not impose the requirement the records be in the best interest and necessary.  The 

Kansas legislature chose “or.”  The Court has found the records are potentially necessary for the 

proceedings in court and admissible.  Thus, production, in camera, is appropriate.   If documents 

are deemed to be properly disclosed to the parties, additional restrictions and protections may be 

put in place through a protective order.   

Therefore, for the following reasons, it is hereby 

ORDERED the State’s Motion For In Camera Review And Protective Order For 

Defendant’s Kansas Department For Children And Families Investigative File is granted.  It is 

further 

ORDERED this Order shall be stayed for ten days, and the Proposed Order submitted by 

the State with its Motion will not be entered until the stay expires.   

 

21-Jul-2015 

 

 
DATE  JOEL P. FAHNESTOCK, JUDGE 

 
CERTIFICATE OF SERVICE 
This is to certify that a copy of the foregoing was hand delivered/faxed/emailed/mailed and/or sent 
through the eFiling system to the following on 21st day of July, 2015: 

PATRICK JOSEPH BERRIGAN, Assistant Public Defender, 2500 HOLMES ST, KANSAS CITY, MO 
64108, (816) 221-1636, pberrigan@kctriallawyers.com 
TED ROBERT HUNT, Assistant Prosecuting Attorney, 415 E  12TH STREET, KANSAS CITY, MO 
64106. (816) 881-3843 
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