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IN THE CIRCUIT COURT OF PLATTE COUNTY, MISSOURI 

ASSOCIATE CIRCUIT DIVISION 

 

LESLIE SWINNEY     ) 

       ) 

    Plaintiff  ) 

 vs.      ) Division No.  V 

       ) Case No. 13AE-CV03340   

BROOKE BROWN     ) 

       ) 

    Defendants.  ) 

 

JUDGMENT 

 

 On the 28th day of August, 2014, this matter came on for trial on Plaintiff’s Petition for 

Breach of Contract and Defendant Nicholson’s Counter-Claim for Damages pursuant to Section 

535.300 R.S.Mo.  Plaintiff, Leslie Swinney, appeared in person and through counsel, Mark E. 

Kelly.  Defendant, James E. Nicholson, appeared in person and by counsel, William Hudnall.  

Defendants Brooke L. Brown and Gary Brown, appeared pro se.   

 The Court heard testimony from all parties as well as Robert Robinson, the son-in-law of 

James Nicholson and father of Brooke L. Brown.  Prior to the start of evidence, Defendant James 

Nicholson filed a Motion for Findings of Fact and Conclusions of Law as to 21 specific issues.  

 

 Now, on this ____day of September, 2014, the Court finds as follows: 

1.  The Defendants, Brooke Brown and her grandfather, James E. Nicholson executed a 

written lease with Plaintiff for Brooke Brown to occupy a residence located at 8631 N. 

Dawn Avenue in Kansas City, Platte County Missouri. 

2.  Subsequent to the entry of the Lease, Defendant Brooke L. Brown married Defendant Gary 

W. Brown and they began cohabitating at the residence in October 2012.  Subsequent to 
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this, on December 5, 2012, Defendant Gary Brown signed the subject Lease (Plaintiff’s 

Exhibit 1). 

3. On or about February 3, 2013, Defendants Brooke L. Brown and Gary Brown moved out 

of the home.  Although Defendant James Nicholson executed the Lease he never resided 

at the home.   

4. Plaintiff observed damage to the house prior to the Defendants move, but discovered 

extensive damage after the Defendants moved from the home.   Plaintiff did not provide 

Defendants a walk-through of the home to review the damages.   

5. Defendants owed past due rents and late fees through February 28, 2013, of $3,674.35.   

6. Plaintiff incurred damage to the leased premises during the subject leasehold and incurred 

costs of repair of $7,731.71 that were reasonable and necessary and not due to normal wear 

and tear.   

7. The Lease agreement required a deposit of $2,500.00 for damages and an additional 

$250.00 for pet deposit.   Plaintiff did not provide a walk-through of the home pursuant to 

Section 535.300 R.S.Mo. and concedes that by its non-compliance with the statute that 

Defendants are entitled to and offset against any damages incurred by the Plaintiff.  

8. Plaintiff is entitled to the recovery of reasonable attorney’s fees pursuant to the Lease.  The 

Court finds that Plaintiff shall be entitled to the sum of $2,000 as reasonable attorney’s 

fees. 

9. The Court makes further findings in response to Defendant Nicholson’s Motion for 

Findings and Conclusions (1-21) as follows: 

a.) #1 Defendant’s Motion to Overrule Objections to Request for Admissions has been 

withdrawn and thus it is not an issue. 
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b.) #2 Defendant Brooke Brown and Defendant James Nicholson had a right to permit 

Defendant Gary Brown to reside on the premises and did so. The Court further finds 

neither Defendant Brooke Brown nor Defendant James Nicholson ever requested 

Defendant Gary Brown be removed from the premises.  

c.) #3 Defendant Gary Brown entered into the Lease with Plaintiff on or about 

December 5, 2012.   

d.) #4  Plaintiff never specifically informed Defendant Nicholson that she entered into 

a Lease with Defendant Gary Brown; however, the Court notes Defendant James 

Nicholson knew Defendant Gary Brown had moved into the home and expected 

him to be residing there following his marriage to Defendant Brooke Brown in 

October 2012. 

e.) #5 The execution of the Lease between Defendant Gary Brown and Plaintiff did 

not constitute a modification or amendment to the Lease to be signed by all parties.    

f.) #6 The fact that Gary Brown subsequently signed the lease on December 5, 2012 

did not terminate the lease as to Defendant Nicholson. 

g.) #7 Past due rent and late fees due under the lease is $3,674.35 and those defendants 

having executed the lease, Brooke Brown, James Nicholson and Gary Brown are 

liable for said amount.  

h.) #8  Plaintiff incurred damages to the leased property in the sum of $7,731.71 for 

repairs, painting, materials and carpeting.  

i.) #9 Plaintiff did not refund any portion of the security deposit made by Defendants 

Brooke Brown and James Nicholson for which they shall receive credit of $5,000 

pursuant to Section 535.300.5, RSMo.  Plaintiff concedes this amount.  The Court 
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notes that 535.300.7 in defining ‘security deposit” states that it “does not include 

any money or property denominated as a deposit for a pet on the premises.” 

j.) #10  Defendant Nicholson’s deposit, when doubled pursuant to 535.300.5, RSMo., 

is less than the past due rent and damages owed by Defendants. 

k.) #11  Plaintiff concedes that Defendants are entitled to a $5,000 set-off against any 

damages since Plaintiff failed to comply with 535.300, RSMo. 

l.) #12   The security deposit (even when doubled) does not exceed the amount of 

damages owed for unpaid rent and damages to the property and, therefore, 

Defendants are not entitled to any attorney fees.  

m.) #13  Plaintiff concedes she was not in compliance with R.S.Mo. 535.300. 

n.) #14   535.300 does not require as a condition precedent that the landlord comply 

with its terms in order to proceed for recovery of damages.  535.300.6 reads: 

“Nothing in this section shall be construed to limit the right of the landlord to 

recover actual damages in excess of the security deposit…”  

o.) #15  Plaintiff has conceded that she did not comply with 535.300 and thus has 

waived any claim of equitable defenses as to that matter. 

p.) #16 and #17 The liquidated damage provision (paragraph (t) on page 5) does not 

apply to the defendants in this action. 

q.) #18    Plaintiff acknowledged the Lease was not drafted by any of the Defendants 

and was provided by Plaintiff.  

r.) #19  The Defendants that executed the lease are found to be jointly and severally 

liable.  Paragraph (a) on page 5 of the lease does not preclude Defendant Nicholson 

from such liability nor does it create a presumption that parties not living at the 
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premises are “severally” liable and not “jointly” liable.  Though Mr. Nicholson did 

not reside at the leasehold premises, he signed the lease with his granddaughter, 

Ms. Brown and accepted liability under the terms of the lease. 

s.) #20  Defendant James Nicholson did not live at the leased premises. 

t.) #21  Defendant Nicholson is jointly and severally liable for sums due Plaintiff in 

this matter.  

10.  The Court has made judgments about the credibility of the witnesses and exhibits 

presented that are consistent with this judgment. 

   

WHEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that Judgment is entered 

in favor of Plaintiff and against Defendants Brooke Brown, Gary Brown and James Nicholson 

jointly and severally, for: 

 

$7,731.71 in damages pursuant to the lease 

$3,674.35 in past due rent and late fees 

$2,000.00 attorney’s fees  

Total $13,406.06 

$-5,000.00 Set-off for security deposit $2,500 x 2 pursuant to 535.300 R.S.Mo. 

 

Total Judgment for Plaintiff: $8,406.06  

 

 

Court Costs and process server fees of $217.20 are assessed against Defendants. 

LET EXECUTION ISSUE. 

 

 

      _________________________________ 

      JUDGE 


