
 
IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI 

AT KANSAS CITY 
 
 

KENNY S. THOMAS, et al.,   ) 
       ) 
       ) 
   Plaintiffs,   ) CASE NO 1416-CV13775 
v.       )    
        ) DIVISION 7 
GRANT THORNTON LLP,   ) 
       ) 
   Defendant.   ) 
 

JUDGMENT  

Now on this date the Court takes up for consideration Defendants’ Motion to 

Dismiss, filed on July 14, 2014.  Plaintiffs filed their Suggestions in Opposition on July 

24, 2014.  The Defendants argue that the Plaintiff’s claims are barred by the statute of 

limitations and therefore should be dismissed.  Plaintiff argues that the statute of 

limitations has not expired and therefore the motion to dismiss should be denied. After 

reviewing the pleadings and relevant case law, the Court finds that Defendant’s motion 

should be GRANTED. 

 

Discussion 

The Standard for review regarding a motion to dismiss on the pleadings is as 

follows:  

A motion to dismiss for failure to state a cause of action is solely a test of 
the adequacy of the plaintiff’s petition.  It assumes that all of the 
plaintiff’s averments are true, and liberally grants to plaintiff all 
reasonable inferences therefrom.  No attempt is made to weigh any facts 
alleged as to whether they are credible or persuasive.  Instead, the 
petition is reviewed in an almost academic manner, to determine if the 
facts alleged meet the elements of a recognized cause of action, or of a 
cause that might be adopted in that case.1   
 

                                                 
1 Allen v. City of Greenville, 336 S.W.3d 508, 511 (Mo. App. S.D. 2011).   
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Therefore, a ruling on a motion to dismiss is confined to the face of the petition, 

which must be given a liberal construction.2   

In Missouri, a petition must contain “a short and plain statement of the facts 

showing that the pleader is entitled to relief,3 which means a petition must identify the 

facts upon which plaintiff’s claim rests and present factual allegations in support of each 

essential element of the claim.4  In order to withstand a motion to dismiss, a petition 

must invoke “substantive principles of law entitling plaintiff to relief and ultimate facts 

informing the defendant of that which plaintiff will attempt to establish at trial.”5  

However, on a “motion to dismiss for failure to state a claim, defendant bears the burden 

of establishing that the elements pled by plaintiff fail to state a cause of action.”6  

 

Statute of Limitations 

 

The statute of limitations is an affirmative defense that must be set forth in the 

responsive pleadings.7 A party desiring to avail himself of the statute of limitations must 

plead the particular statute upon which he relies.8  In ruling on statutes of limitations 

issues, the law of the forum state is applied.9  In Missouri, statute of limitations issues 

are considered procedural, and therefore governed by Missouri law.10  When a cause of 

action originates in a state other than Missouri, Missouri applies the foreign state’s 

statute of limitations through Missouri’s borrowing statute.11  If that state’s statute of 

limitations bars the action, Missouri’s borrowing statute bars the action in this state as 

well.12  Mo. Rev. Stat. § 516.190, Missouri’s borrowing statute,  constitutes a 

codification by the Missouri Legislature of a conflicts rule.13  This statute, provides that 

“whenever a cause of action has been fully barred by the laws of the state, territory, or 

country in which it originated, said bar shall be a complete defense to any action 

                                                 
2 Solberg v. Graven, 174 S.W.3d 695, 699 (Mo. App. S.D. 2005). 
3 Allen, at 511 (citing Mo. Sup. Rule 55.05). 
4 Solberg, at 699. 
5 State ex rel. Henley v. Bickel, 285 S.W.3d 327 (Mo. 2009) (quoting State ex rel. Elec. Co. v. Dolan, 256 S.W.3d 77, 82 
(Mo. 2008). 
6 Saidawi v. Giovanni’s Little Place, Inc., 987 S.W.2d 501, 504 (Mo. App. E.D. 1999). 
7 Mo. R. Civ. P. 55.08.  Heintz v. Swimmer, 922 S.W.2d 772, 774 (Mo. App. E.D. 1996). 
8 Modine Mfg. Co. v. Carlock, 510 S.W.2d 462, 467 (Mo. 1974). 
9 Alvarado v. H.R. Block, Inc., 24 S.W.3d 236, 241 (Mo. App. W.D. 2000). 
10 Id. 
11 Id. 
12 Id., at 242. 
13 Id. 
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thereon, brought in any of the courts of this state.”14  In this context, “originated” is 

treated as synonymous with “accrued” as used in Mo. Rev. Stat. § 516.100.15 

Mo. Rev. Stat. § 516.100 states that a cause of action shall not be deemed to 

accrue when the wrong is done or the technical breach of contract or duty occurs, but 

when the damage resulting therefrom is sustained and is capable of ascertainment.  

“Damage is sustained and capable of ascertainment when it can be discovered or made 

known, not when the plaintiff actually discovers the injury or wrongful conduct, even 

though the amount of damage is unascertained.”16  The courts have held that a cause of 

action accrues when an injury is complete as a legal injury.17  This occurs when the 

plaintiff could have successfully maintained the action.18  When a cause of action arises 

out of errant tax return preparation services, “the statute of limitations commences to run 

on the date of the IRS agent’s report, calculating a tax deficiency.”19 

Mo. Rev. Stat. § 516.100 not only determines when a cause of action accrues but 

also where it accrues for the purposes of applying the borrowing statute, Mo. Rev. 

Stat.20 § 516.190.  The cause arises where and when the final significant event that is 

essential to a suable claim occurs.21 

In the case at bar, the first step in determining which state’s statute of limitations 

should apply is for the Court to determine where the final significant event that is 

essential to a suable claim occurred. In doing so, the Court finds that the case of 

Alvarado v. H&R Block, Inc. instructive.22  In Alvarado, the plaintiff contracted with the 

defendant for tax preparation services.23  Plaintiff subsequently received deficiency 

notices from the IRS.24  Plaintiff appealed the IRS deficiency decision and eventually 

settled with the IRS.25  Plaintiff filed a cause of action approximately two and a half 

years after settling with the IRS.26  The petition alleged five counts, including but not 

limited to negligent misrepresentation, fraudulent misrepresentation, and negligent 

                                                 
14 Id. 
15 Id. 
16 Id. (Emphasis in original) 
17 Id.  
18 Id. 
19 Id. (citing Brower v. Davidson, Deckert, Schutter & Glassman, P.C., 686 S.W.2d 1, 3 (Mo. App. W.D. 1984). 
20 Id. 
21 Id. 
22 24 S.W.3d 236 (Mo. Ct. App. W.D. 2000). 
23 Id. 
24 Id.  
25 Id. 
26 Id. 



 4

preparation of tax returns.27 In response, Defendant filed a motion to dismiss claiming 

the cause of action was barred by the applicable statute of limitations.28 In contesting the 

motion to dismiss, Plaintiff argued that Missouri’s statute of limitations applied because 

Defendant’s principal place of business was located in Missouri.29  Defendant’s 

contended that California’s statute of limitations applied because the Plaintiff received 

the IRS deficiency notice while Plaintiff resided in California.30  The trial court held that 

Plaintiff “received the IRS notices, from which they were capable of ascertaining that 

they had sustained damages, while they were living in California, and as a result, the 

California statute of limitations applied.”31   

Plaintiff cites Ferrellgas, Inc. v. Edward A. Smith, P.C., 190 S.W.3d 615 (Mo. 

App. E.D. 2006) for the proposition that Plaintiffs’ damages were not ascertainable until 

Plaintiffs’ attorney received the Tax Court Decisions in February, 2009 in St. Louis, 

Missouri.32  In Ferrellgas, the court was faced with a cause of action based on legal 

malpractice.33  The court held that the plaintiff’s damages became ascertainable when 

the verdict was read in open court in the underlying case which served as the basis for 

the claim of legal malpractice.34  The court in Ferrellgas distinguished its holding from 

the holding in Alvarado, stating that the plaintiff’s damages in Alvarado became 

ascertainable when the plaintiff received the IRS tax deficiency notice.35 The court in 

Ferrellgas held that a courtroom verdict becomes a matter of public record which is 

instantly capable of ascertainment unlike a tax penalty based on a deficiency 

assessment, which is not ascertainable to the taxpayer until the taxpayer receives a 

communication from the IRS.36  Specifically, the court found compelling the fact that 

IRS tax deficiency notices are confidential while verdicts read in open court are matters 

of public record.37  The Ferrellgas court also stated:  

 

Whether damages are capable of ascertainment is an objective test, ordinarily 
decided as a matter of law.  Damage is ascertainable when the fact of damage 

                                                 
27 Id. 
28 Id. 
29 Id. 
30 Id. 
31 Id. 
32 Plaintiffs’ Sur-Reply Suggestions in Opposition, at page 3.  
33 Ferrellgas, 190 S.W.3d at 621. 
34 Id. 
35 Id. 
36.Id. 
37 Id. 
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can be discovered or made known, not when the plaintiff actually discovers 
injury or wrongful conduct, regardless of whether the amount of damage is then 
known.  “Some damage for some amount” is all that is necessary to trigger 
accrual of a cause of action.38 
 
 
Similarly to Alvarado, Plaintiffs in the case at bar, received the IRS notice of tax 

deficiency while they were living in Kansas on September 15, 2006.  Plaintiffs’ cause of 

action accrued where Plaintiffs ascertained that they had sustained damages in the form 

of assessed penalties by the IRS pertaining to the preparation of their tax returns.  On 

that date, the IRS issued notices which stated Plaintiffs were liable for $1,965,805.00, 

and from these notices Plaintiffs were capable of ascertaining that they had sustained 

damages, while they were living in Kansas.  Although the final amounts of Plaintiffs’ 

damages were not yet known, as the court in Ferrellgas stated, the Plaintiffs were aware 

there was “some damage, for some amount.”39  Therefore, under Mo. Rev. Stat. § 

516.190 and in accordance with the holding in Alvarado, the Court finds that Kansas’s 

statute of limitations applies to Plaintiffs’ claims.40 

 

Kansas Statute of Limitations 

 

Plaintiffs’ petition, filed June 10, 2014, alleges four counts: (1) Count One: 

Fraudulent Misrepresentation, (2) Count Two: Negligent Misrepresentation, (3) Count 

Three: Breach of Fiduciary Duty, and (4) Count Four: Professional Negligence. 

Under Kansas law, claims based on negligence are governed by the two-year 

statute of limitations contained in the Kansas Statutes.41  Applying the Kansas statute of 

limitations to Plaintiff’s claims, the statute of limitations commenced when the IRS 

assessed a tax deficiency against Plaintiffs.42  Therefore, Plaintiffs’ claims for negligent 

                                                 
38 Ferrellgas, 190 S.W.3d at 621. 
39 Id. 
40 See also Coin Acceptors, Inc. v. Haverstock, Garrett & Roberts, LLP, 405 S.W.3d 19 (Mo. App. E.D. 2013);  Brower v. 
Davidson, Deckert, Schutter & Glassman, P.C.,686 S.W.2d 1 (Mo. App. W.D. 1984)(holding statute of limitations began 
running when plaintiff received IRS tax deficiency notice); and  Follmer’s Market, Inc. v. Comprehensive Accounting 
Service, Co. 608 S.W.2d 457 (Mo. App. E.D. 1980)(holding statute of limitations began when plaintiffs learned of tax 
deficiency and that subsequent negotiations to decrease or mitigate plaintiffs’ damages do not prevent damages from being 
capable of ascertainment). 
41 K.S.A. § 60-513.a.(3)-(4). 
42 Under Kansas law, Plaintiffs’ injuries were ascertainable when the IRS issued the notice of tax deficiency in September 
2006, and not when the U.S. Tax Court imposed penalties, interest, and back taxes in February 2009.  See Hutton v. 
Deutsche Bank AG, 2009 U.S. Dist. LEXIS 18362 (D. Kan. 2009)(holding plaintiffs claims accrued when the IRS issued a 
notice of tax deficiency and rejecting plaintiffs argument that the statute of limitations commenced when the IRS tax dispute 
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misrepresentation, professional negligence, and breach of fiduciary duty are barred by 

K.S.A. § 60-513(a)(4).   

Claims based on fraud are also governed by the two-year statute of limitations 

contained in the Kansas Statutes.43  Section 60-513(a)(3) provides that an action based 

on grounds of fraud shall not be deemed to have accrued until the fraud is discovered. 

Under Kansas law, a fraud is discovered at the time of actual discovery or when, with 

reasonable diligence, the fraud could have been discovered.44  There can be no 

concealment that will prevent the running of the statute of limitations where the plaintiff 

knows of the cause of action or is presumed to have such knowledge.45  A “party 

seeking to toll the statute of limitations must explain why due diligence did not lead or 

could not have led to discovery of the facts and the cause of action.”46 

Plaintiffs argue that the fraud was not discoverable until sometime after the U.S. 

Tax Court issued its decision in February 2009.  Plaintiffs provide no facts or 

explanation as to why Plaintiffs were unable to discover the fraud in 2006, when the 

Plaintiffs received the tax deficiency notices from the IRS.47  In fact, Defendant 

attempted to contact and advise Plaintiffs of the negative treatment by the IRS of the tax 

strategies employed by Plaintiffs in 2003.48  Regardless, Plaintiffs received the IRS 

notice of tax deficiency in 2006, and “from that point on, plaintiffs can scarcely claim 

that they did not know that they were exposed to a substantial tax liability.”49  

Therefore, the Kansas statute of limitations bars Plaintiffs’ claim as to fraudulent 

misrepresentation as well, and Defendant’s motion to dismiss is sustained as to all 

counts. 

 

ORDERED, ADJUDGED AND DECREED that Defendant’s Motion to 

Dismiss is SUSTAINED. 

                                                                                                                                                                        
was settled); and also Bick v. Peat Marwick & Main, 14 Kan. App. 2d 699 (KS. App. 1990)(holding that the plaintiffs’ 
claims accrued when the IRS issued a notice of deficiency). 
43 K.S.A. § 60-513(a)(3). 
44 Miller v. Foulston, Siefkin, Powers & Eberhardt, 246 Kan. 450 (Kan. 1990).   
45 Id., at 468 (citing Friends University v. W.R. Grace & Co., 227 Kan. 559 (Kan. 1980). 
46 Friends University v. W.R. Grace & Co., 227 Kan. 559, 564 (Kan. 1980). 
47 It should be noted that if Missouri’s statute of limitations applied, the injury would have become ascertainable upon the 
IRS issuing the notices of tax deficiency.  Applying the 5 year statute of limitations under Mo. Rev. Stat. § 516.120, 
Plaintiffs’ claims would still be barred.   
48 See Defendant’s Reply Suggestions in Support, Exhibit 1. 
49 Brower v. Davidson, 686 S.W.2d 1, 3 (Mo. App. W.D. 1984). 
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the 

Plaintiff’s cause of action is dismissed without prejudice at Plaintiff’s cost. 

IT IS SO ORDERED. 

 
 
October 7, 2014    _______________________________ 
Date      The Honorable S. Margene Burnett 
      Circuit Court Judge 
 
 
I certify that copies were distributed on the  
7th day of October, 2014 to: 
 
John P. Brady, Attorney for Plaintiffs 
Adam K. Fuemmeler, Attorney for Plaintiffs 
Craig S. O’Dear, Attorney for Defedant 
Fred L. Sgroi, Attorney for Defendant 
 
 
__/s/ Adrien Caye________________ 
Adrien Caye, Law Clerk, Division  


